CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME Court OF LOUISIANA. 


AT 


NEW ORLEANS. 





AUGUST, 1877. 





JUDGES OF THE COURT: 
Hon. T. C. Mannine, Chief Justice. 
Hon. R. H. Marr, 


Hon. A. DEBLanc, , . 
- Associate Justices. 


| 
| 
Hon. W. B. Eaan, 
Hon. W. B. SPENCER, | 


No. 6699. 
Tue STATE EX REL. J. J. Danret vs. Rurvus E. Rost 


This court, Or any member of the court, is competent to issue the writ of habeas 
corpus in any ease that might be brought here on appeal. It is not necessary the 
appeal should be pending. 

The Governor’s commutation of a sentence to imprisonment at hard labor, which 
remits the punishment imposed, and substitutes a much milder punishment, i 
not executory. and hence ean not entitle the condemned party to release from 
eustody, until the commutation has been consented to by the Senate. 


PPEAL from the Second Judicial District Court, parish of Jefferson. 
Pardee, J. 

R. King Cutler, for petitioner. 

John J. Finney, for respondent. 

The opinion of the court was delivered by 

Marr, J. Daniel was convicted of murder, without capital punish- 
ment, in the Second Judicial District Court for the parish of Jefferson, 
and was sentenced to the penitentiary for life. On appeal the verdict 
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and judgment were set aside for illegality in the composition of the 
grand and petty juries; and the case was remanded for further proceed- 
ings. 28 An.38. He was again indicted for the same offense, convicted 
without capital punishment, and sentenced to “imprisonment with hard 
labor for life in the State penitentiary;” and he once more sought relief 
by suspensive appeal. 

Pending this appeal, on the sixth of January, 1877, the Governor, 
Kellogg, commuted this sentence by an instrument in writing, signed by 
himself, countersigned by the Secretary of State, and bearing the great 
seal of the State, the material part of which is as follows: 

“To the Sheriff of the parish of Jefferson: 

“ Whereas, J. J. Daniel was tried and convicted, before the Second 
Judicial District Court, parish of Jefferson, of the crime of ‘ murder,’ 
and sentenced to the penitentiary at hard labor for life; 

“Whereas, for good and sufficient reasons I have seen fit to grant a 
commutation of said sentence to the said J. J. Daniel to three years im- 
prisonment in the parish prison, from date of first commitment in De- 
cember, 1873; 

“Now, therefore, you will take notice of the said commutation and 
act accordingly, and for so doing this shall be your sufficient warrant 
and authority.” 

The term of imprisonment in the parish prison having expired in De- 
cember, 1876, the prisoner was released by the sheriff and set at liberty; 
and on the second of April his counsel filed in the Supreme Court the 
following motion, in the case of the State vs. Daniel, which was entered 
on the minutes the same day: 

“On motion of R. King Cutler, of counsel for defendant, and on sug- 
gesting that defendant, J. J. Daniel, was sentenced to hard labor in the 
State Penitentiary for life, and that thereafter W. P. Kellogg, then Gov- 
ernor of the State of Louisiana, commuted the punishment of said J. 
J. Daniel to imprisonment in the Parish Prison, and that said Daniel 
long ago served out his term of imprisonment in the parish, and that 
he, said Daniel, has been at liberty since about the first of January, 
1877, it is ordered that the appeal herein taken by said J. J. Daniel be 
dismissed.” 

At the foot of this motion is the following: 

“T consent to the appeal taken in the above-entitled cause being dis- 
missed. 

“ (Signed) H. N. OGDEN, Attorney General.” 

In June, the judge of the Second Judicial District Court, treating 
Daniel as a fugitive from justice, inasmuch as he had not satisfied the 
sentence pronounced, and had not been pardoned by the Governor with 
the consent of the Senate, nor reprieved; and the sentence had gone into 
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effect and had not been commuted in any legal sense or form, issued a 
writ for his arrest, and detention in prison until discharged in due course 
of law. Having been arrested under this writ, and being detained in ac- 
tual custody under the sentence of the court, the prisoner applied to me 
for the writ of habeas corpus. The facts as stated appear of record, and 
by the petition and the return; and there is no controversy about them. 

The representative of the State excepted that neither the Supreme 
Court, “nor any of the judges thereof, has any authority to issue the 
writ of habeas corpus herein, the court having no longer any appellate 
jurisdiction over the case of the State of Louisiana vs. J. J. Daniel.” 

This exception was withdrawn at the hearing; but as every judicial 
tribunal must either assume jurisdiction without question, or determine 
whether it has jurisdiction when it is questioned or questionable, I am 
not relieved of the necessity of inquiring whether I have authority to 
grant and to proceed upon this writ. 

The constitution, article seventy-seven, declares that: “The Supreme 
Court, and each of the judges thereof, shall have power to issue writs of 
habeas corpus, at the instance of persons in actual custody, when they 
may have appellate jurisdiction;” and article seventy-four confers upon 
the Supreme Court jurisdiction in criminal cases, on questions of law 
only, whenever the punishment of death, or imprisonment at hard labor, 
or a fine exceeding three hundred dollars, is actually imposed.” 

The court of which I am a member has not now jurisdiction in the 
case of the State vs. Daniel in which the appeal was dismissed in April 
last. The language of article seventy-seven does not require that the 
court should have jurisdiction by an appeal actually pending; the 
requisite is that the matter’shall be such that the court may have appel- 
Jate jurisdiction ultimately, in the event that the proceedings in the court 
of first instance reach a point at which an appeal would be admissible. 

Since the sentence was pronounced in the case of the State vs. Daniel, 
an event has occurred which, as he claims, has relieved him of that sen- 
tence; that is, he relies upon the commutation, and the completion of the 
term in the parish prison as a perpetual bar to further proceedings 
against him. The only question is whether the commutation has this 
effect; and this is purely a question of law, and it arises in a criminal 
ease in which the punishment is hard labor. If the Governor had the 
power thus to commute the sentence, the prisoner is not subject to de- 
tention; and he should be discharged. If the Governor had not this 
power, the prisoner should not have been released from prison; and he 
must be remanded into custody to be dealt with according to law. 

The case now presented, is, therefore, a new one, in which none of the 
issues involved in the original proceeding in the district court, and 
brought up to the Supreme Court for review on the appeal, can arise. 





SUPREME COURT OF LOUISIANA, 


State ex rel. Daniel vs. Rose. 








Perhaps the better practice would have been to have applied to the judge 
of the district. court for the writ of habeas corpus; and to have exhibited 
the commutation in support of the application. If the judge had de- 
cided that this did not entitle the prisoner to be discharged, he might 
have appealed to the Supreme Court. Iam not prepared to say, and I 
shall not so decide now, that it was not equally at the option of the pris- 
oner to make his application to one of the judges of the Supreme Court, 
as he has done. The question to be solved by me is precisely that which 
would have been submitted to the Supreme Court, on appeal, if the pro- 
ceeding had been taken in the district court in the first instance; and the 
case seems, therefore, to come within the letter of article seventy-seven 
of the constitution. In favorem libertatis, I should be inclined to grant 
the writ in every case where there was not manifest want of authority; 
and I proceed, therefore, to consider the merits. 

The constitution, article fifty-eight, declares that: “The Governor 
shall have power to grant reprieves for all offenses against the State, 
and, except in cases of impeachment, shall, wITH THE CONSENT OF THE 
SENATE, have power to grant pardons, (and) remit fines and forfeitures, 
after conviction. In cases of treason he may grant reprieves until the 
end of the next session of the General Assembly, in which the power of 
pardoning shall be vested. Jn cases when the punishment is not hard 
labor, the party, upon being reprieved by the Governor, shall be released, if 
in actual custody, until final action by the Senate.” 

This article, except the last clause, italicized, which is new, is copied 
from antecedent constitutions: 1864, article fifty-two; 1852, article forty- 
four; 1845, article forty-seven. Section eleven of article three of the con- 
stitution of 1812 differs in that it seems not to have made the power to 
remit fines and forfeitures dependent upon the consent of the Senate; 
that it uses the words “approbation of the Senate,” instead of “ consent 
of the Senate;” and that it omits the words, “after conviction.” 

This recurrence to the several successive constitutions of the State 
shows that the people of Louisiana have never seen fit to confer upon 
the Governor absolute power to grant pardons. From the organization 
of the government, under the first constitution, uniformly, this delicate 
and most important power has been subject to and dependent upon the 
consent of the Senate. The power to grant reprieves is absolute and un- 
limited, except in cases of treason; but under the existing constitution, 
as under those which preceded it, the Governor can not otherwise extend 
clemency to convicts without the consent of the Senate. 

I have searched in vain for any express grant of power to the Governor . 
to commute the punishment prescribed by law, or to interfere with the 
sentences pronounced by the judicial tribunals otherwise than by re- 
prieve, or, with the consent of the Senate, by pardon. The reprieve is. 
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merely a respite, a postponement of the execution of the sentence of the 
law, as pronounced by the judge; and it is usually granted in order that 
time and opportunity may be obtained for the final action of the Gov- 
ernor and the Senate on an application for pardon. 

Manifestly, in this case, the Governor did not intend to grant a re- 
prieve. The reprieve leaves the sentence in full force, except that the 
execution is temporarily suspended; whereas, in this case, the act of 
clemency purports to have set aside, abrogated the sentence, by substi- 
tuting a new and wholly different punishment. The statutory alterna- 
tive for death, where the verdict of “ guilty ” is qualified by the addition 
of the words, “ without capital punishment,” is hard labor for life in the 
penitentiary; and that alternative was the necessary legal consequence of 
the verdict in this case. The object of the Governor was to relieve the 
convict of this, the only statutory alternative and penalty; and to sub- 
stitute imprisonment for three years in the parish prison. The deten- 
tion of the accused in prison, from the time of his first commitment to 
the execution of the sentence, is merely for safe-keeping, and it is not 
in legal intendment, punishment for the offense. In this case the term 
of imprisonment in the parish prison had actually expired when the 
commutation was granted; so that the convict was discharged immedi- 
ately and without punishment. 

The Governor could not have understood that he was granting a par- 
don in the usual sense of the term; because he must have known that 
he had no power to do this without the consent of the Senate. Obvi- 
ously he intended to intervene between the convict and the punishment 
prescribed by law; and, by commutation of the sentence, which it seems 
to have been assumed did not require the consent of the Senate, to 
afford all the relief and benefit of an absolute formal pardon without 
the delay and uncertainty of the final action and consent of the Senate. 

In the case of Wells, convicted of murder and sentenced to death in 
the District of Columbia, the President granted him “a pardon of the 
offense of which he was convicted, upon condition that he be imprisoned 
during his natural life; that is, the sentence of death is hereby com- 
muted to imprisonment for life in the penitentiary of Washington;” and 
on the same day Wells accepted the terms offered in these words: “I 
hereby accept the above and within pardon with condition annexed.” 

Some three years after, Wells applied to the judge of the Circuit 
Court of the District of Columbia for a writ of habeas corpus, upon the 
ground that the President had no power to attach the condition, and 
that the pardon was absolute. The Circuit Court held that the Presi- 
dent had power to commute the punishment, and remanded the convict 
to the penitentiary. The case was taken to the Supreme Court of the 
United States; and it is reported in 18 Howard. Two of the judges 
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thought the court was without jurisdiction; another maintained that the 
President had no power to attach the condition; that the pardon was 
absolute; and that the prisoner should be discharged. The majority of 
the court decided that the power conferred upon the President by arti- 
cle two, section two of the constitution, “to grant reprieves and pardons 
for offenses against the United States, except in cases of impeachment,” 
necessarily includes every form und species of pardon; that the commu- 
tation of the sentence was a conditional pardon; which, when accepted, 
became obligatory upon the convict; and that he was lawfully detained 
in the penitentiary. See also a discussion of the power of the President 
to grant pardon in Garland’s case, 4 Wallace. 

In some of the States—for example, Pennsylvania, Illinois, Texas— 
the Governor has power, by express constitutional grant, to commute 
sentences and punishment; but where there is no express law authoriz- 
ing it, the commutation can be maintained only in virtue of the pardon- 
ing power, and as a modification, a condition of the pardon. 

In Louisiana there is really no occasion for the exercise of this power. 
Certain crimes are punished with death. If in any such case the jury 
prefer, for any reason whatever, that the accused, although guilty of 
the crime as charged, should not suffer death, the addition of the words 
** without capital punishment” to the word “guilty” consigns the con- 
vict to hard labor in the penitentiary; and this is the only mitigation of 
the death penalty which the Legislature has chosen to allow; and it has 
intrusted this mitigation to the jury, whose solemn duty it is to con- 
sider, with all possible care, all the facts and circumstances and from 
them to determine the guilt or innocence of the accused. Pardon can 
be granted only after convictien. Conviction and sentence vindicate 
public justice and the offended majesty of the law; and if the executive 
and the Senate, calmly reviewing the facts and circumstances, conclude 
that the accused should not have been convicted and ought not to suffer 
the penalty, the organic law has wisely conferred upon them, not upon 
one or the other of them, the power to grant him a pardon; to open his 
prison door; and to relieve him of the disabilities and disfranchisement 
consequent upon conviction. 

In certain crimes, characterized as detestable, comparatively of rare 
occurrence, the punishment is fixed and absolute, hard labor for life. 
In other cases there is a wide range in the duration of the punishment. 
There are no degrees of murder; but the accused may be convicted of a 
lower grade of crime, manslaughter, and be sentenced to hard labor for 
any term not exceeding twenty years. 

In most cases the maximum and minimum of punishment are fixed; 
and the judge presiding at the trial will appreciate the facts, and grad- 
uate the punishment accordingly. Juries usually give all due weight to 
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every extenuating circumstance; and when they convict, in cases in 
which the penalty is not fixed and absolute, there is ample opportunity 
for the judge, in the exercise of his legal discretion, so to temper justice 
with mercy as to make any commutation, or interference with the sen- 
tence, short of an absolute pardon, not only unnecessary, but, in most 
cases, improper. 

The organic law of Louisiana, like that of the other States, has sepa- 
rated the powers of the government into three distinct departments; 
and it is the peculiar province of the judiciary to ascertain the guilt of 
the accused, and to declare and impose the appropriate punishment; and 
interference by either of the other departments would, inevitably, tend 
to obstruct the proper administration of justice. If a convict merits 
any punishment, that which the law prescribes and the sentence imposes 
should be inflicted; if he does not deserve to be punished, he should be 
pardoned. The power to pardon is indispensable, because cases will 
occur in which this power alone can prevent wrong and injustice; but it 
will prove a curse to society instead of a blessing where it is not exer- 
cised with prudence, and in strict conformity to the grant. 

If the power to commute the sentence of a judicial tribunal exists 
under the constitution of Louisiana, it is simply as a form of pardon, 
an incident to the power to grant pardons; and as the power of the 
Governor to grant pardon, in any case, is dependent upon the consent of 
the Senate, that form of pardon which consists in the commutation of 
the sentence, like every other pardon, whether absolute or qualified, 
equally requires the consent of the Senate. 

I have gone thus at length into this discussion, because I have under- 
stood that the practice has prevailed to a considerable extent, of late 
years, of extending executive clemency to convicts by way of commuta- 
tion, by the act of the Governor alone, without the consent of the Senate. 
There is no warrant for this in the orgatic law of Louisiana; and it can 
receive no countenance, it is entitled to no respect in the judicial tri- 
bunals. 

The fact that the Attorney General consented to the dismissing of the 
appeal, on motion of the counsel of Daniel, is without significance. The 
appeal could not have been dismissed without this consent; but the State 
was the appellee and was asking for nothing; and the dismissing of the 
appeal left the verdict and judgment appealed from in full force, except 
so far as the sentence might be affected by the commutation. 

It is evident that the prisoner would not have dismissed his appeal, 
would not have abandoned his last hope of escape from imprisonment at 
hard labor for life in the penitentiary, if he had not relied confidently upon 
the commutation as an effectual and unquestionable bar to further pro- 
ceedings against him. I am inclined to think that the court would listen 
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favorably to an application to rescind the order dismissing the appeal, 
and to reinstate the appeal; but that is a matter which I can not enter- 
tain, and about which I can not undertake to say what might be the 
action of the court. 

It was suggested in argument that I might, in the event of my refusal 
to discharge the prisoner, make some order by which the execution of 
the sentence would be suspended until he could have an opportunity to 
move the court, at its meeting in November, to reinstate his appeal; but 
this would be simply a respite, a reprieve, which I have not the power to: 
grant. The extent of my authority, under this proceeding, is to inquire 
whether the prisoner is lawfully deprived of his liberty; to discharge him 
if he is unlawfully held in custody, or to remand him into custody, if his 
imprisonment is lawful. The power to grant a reprieve in such a case 
belongs absolutely and exclusively to the Governor; and I think this is a 
proper case for an application to the Governor for a reprieve, in order 
that the prisoner may have the benefit of his appeal, which was suspen- 
sive, and which was evidently dismissed under a misapprehension and in 
error, in the event that the court should see fit to reinstate it on his mo- 
tion. I am not to be understood as offering any advice, or making any 
suggestion to the Governor, as to what his action should be in the event 
of such an application to him by the prisoner. 

It only remains for me to say that the commutation relied upon by 
the prisoner is a mere nullity; that the dismissing of the appeal removed 
the only obstacle to the execution of the sentence under which he is held 
in custody; and that his detention is lawful. 

The writ is therefore dismissed; and the prisoner is remanded into cus- 
tody, to be dealt with according to law. 


No. 6341. 


JOSEPHINE JOHNSON, TUTRIX, vs. CLARK & MEADER. 


The dismissal of a suspensive appeal, for want of the proper bond will not prevent 
the appellant from taking a devolutive appeal, within the legal delay. 

The payment of fieri facias, under the threat of the sheriff to seize and sell defend- 
ants’ goods, is not of itself conclusive of his acquiescence in the execution of 
judgment against him. 


a from the Fourth District Court, parish of Orleans. Lynch, 
J. 


Gibson & Gibson, for plaintiff and appellee. 
Kennard, Howe & Prentiss, for defendants. 


On Motion To Dismiss. 


The opinion of the court was delivered by 
Mannina, C.J. Final judgment having been rendered against defend- 
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ants for $859, a devolutive appeal was prayed and granted, which the 
plaintiff moves to dismiss on the following grounds: 

First—That the suspensive appeal heretofore taken by the defendants 
having been dismissed for want of a legal bond, they are not entitled to 
another appeal. 

Second—That the judgment of the lower court has been voluntarily 
executed by the appellants, the writ of jieri facias having been satisfied 
by them by payment before seizure. 

Third—That the defendants can have no standing before this court, 
by reason of their fraudulent and criminal conduct in the suspensive ap- 
peal hereinbefore taken and dismissed. 

The appellee has a right to demand the dismissal of the appeal if the 
appellant has neglected to give a sufficient bond, or omitted any other 
legal formality; but a judgment of dismissal pronounced on such de- 
mand does not preclude the appellant from having the judgment of the 
lower court reviewed, if he claims his second appeal within the year. 
The present appeal is within time. The right of appeal is constitutional, 
and it is neither our duty nor inclination to impede or obstruct it. Smith 
vs. Vanhille. 11 La. 380; Dugas vs. Truxillo, 15 Annual, 116. 

The defendants did not voluntarily execute the judgment of the lower 
court. They disregarded the sheriff's first notice, requiring payment of 
the fieri facias, whereupon he informed them that if payment was not 
made by a given hour he should seize, advertise for sale, and sell their 
stock in trade, and to that end the officer proceeded to prepare in form 
his notices of seizure. To avert this the defendants paid, and took imme- 
diate legal proceedings to stay the fund in the sheriff's hands. The con- 
nsequences of a seizure of their stock, and its advertisement for sale, 
would have been far-reaching and most injurious to them. Their pay- 
ment, to avert such consequences, can not be held in any other light than 
compulsory. The act should be unequivocal to authorize a presumption 
of the abandonment of so important a right. Leggett vs. Peet, 1 La. 
296; Yale vs. Howard, 24 Annual, 458. 

We should be very loth to adopt the third ground of dismissal, and 
thereby charge the defendants with complicity in the criminal practices 
of others, of which we had occasion to speak with just severity in our 
opinion read on the former application for dismissal. We have no rea- 
son to know or believe, from the record or in any other way, that the 
defendants were cognizant of, or privy to the alteration of the records, 
the discovery of which provoked our animadversion, and we can not 
punish them for that fault, or deny them a legal right because one for- 
merly representing them has done a flagrant wrong. 

The motion to dismiss can not prevail. 





SUPREME COURT OF LOUISIANA, 





Josephine Breard vs. Mechanics’ and Traders’ Insurance Company. 








No. 5160. 


JOSEPHINE BREARD VS. THE MECHANICS’ AND TRADERS’ INSURANCE Com- 
PANY. 


The testimony of witnesses will have no weight with this court, if intrinsically im- 
probable, and suggestive of collusion, and conspiracy. 

The defense that plaintiff has violated, in some particular, the policy of insurance 
sued on, must be proved by the defendant. 

A wife holding property in her own name, donated to her by her father, during 
marriage, has an insurable interest in it. 


from the Fourth District Court, parish of Orleans. Lynch, 
J. 


Cotton & Levy, for plaintiff and appellant. 

H. N. Ogden, for defendants. 

The opinion of the court was delivered by 

MannineG, C.J. The object of this suit is the recovery of three thou- 
sand seven hundred and fifty dollars, the loss alleged to have been 
caused by the burning of plaintiff's residence, and the further sum of 
five hundred dollars for loss occasioned by the burning of her furniture, 
the former being insured by the defendant for forty-five hundred dollars, 
and the latter for five hundred. The defense is that plaintiff wilfully 
caused the burning with intent to defraud the company—that she did 
not comply with the requirements of the eighth condition of the policy— 
that the affidavits of loss contain an overstatement of the value of the 
property injured by fire with the view of deceiving the company—and 
that she had no insurable interest in the property. 

The case hinged on the charge of arson in the lower court, and the 
judge sustained the defense in that particular, and rendered a decree in 
favor of the defendant. We differ toto cvlo with his conclusions. 

The fire occurred on the night of 27th. of September 1870. Two or 
three weeks before, the plaintiff went to Mississippi on a visit to her 
father, taking her children with her, and leaving her house and its con- 
tents in charge of a woman who lived next door, and who was her laun- 
dress. This woman is the wife of Edward Johns, of whom we shall hear 
more anon. The husband of plaintiff is a steamboat-man, sometimes 
captain, at others clerk, always part owner. He was in the Ouachita 
trade then, and at the timo of the fire was on the river en route to New 
Orleans. He was absent when his wife left on the visit to her father, and 
she had suggested to him in a note to give Johns written authority to 
look after the house. Accordingly on his return from that trip, he sent 
for Johns, wrote the authorization, gave him a dollar and a dram, and 
left port for the Ouachita. Arriving at New Orleans on next return trip, 
he heard of the conflagration, and of some suspicious circumstances of 
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Johns’ conduct, presently to be noticed, whereupon he made affidavit 
charging Johns with arson and had him arrested and imprisoned. 

Here are events in a natural order with an air of vraisemblance en- 
veloping them. And now begins the series of judicial investigations, and 
disclosures preceding and accompanying them, which have entailed 
serious consequences upon many of the parties to them. 

Edward Johns, thus imprisoned on the charge of arson, discloses to 
Edgeworth, captain of the police at Algiers and Gretna, that he did burn 
the house, but it was at the instigation of Captain Breard, and under a 
promise of reward—that when Breard gave him the written authoriza- 
tion to take charge of the house, he also employed him for the incendi- 
arism for which he was to receive one hundred dollars, and paid him one 
dollar thereof on the spot, perhaps to bind the bargain. Breard was in 
his turn arrested, and carried before the parish judge for preliminary 
examination, when Johns being produced asa witness swore that he had 
never told Edgeworth that Breard had employed him to burn the house. 
Breard was discharged. Johns remained in prison, and at the next term 
of the district court, not he, but Breard was indicted for complicity in 
the burning. Breard was again arrested, was admitted to bail, gave 
bond, and when called for trial did not answer, and his bond was for- 
feited. He had fled. 

Johns shall be permitted to tell his own story. He is speaking on 
22 of December 1870 under oath. He is a laborer cutting wood on the 
levee, and lives in Freetown, Jefferson parish—is acquainted with plain- 
tiff and her husband, but slightly with the latter—became acquainted with 
them the previous March. On the Friday previous to the fire received 
a message from Capt. Breard that he wanted to see him, and he went to 
the steamer on which Breard was employed where he found him. Breard 
took him up stairs in the office, and thus addressed him, “ Edward, do 
you want to make some money?” The response was what might have 
been expected, and then Breard added—* that house of mine I have got 
pretty well insured. If you will set it on fire in the course of threo or 
four days I will give you one hundred dollars for so doing.” Johns took 
time for reflection. He received a dollar, went his way, returned the 
next day, agreed to execute the commission, and received the same sum 
as before. “On Tuesday the 27th. of September,” we will now quote 
literally, “I made up my mind to accept Capt. Breard’s proposition, and 
on that night between the hours of 11 and 12 o’c I procured a gallon pot 
with some coal oil and pitch pine and repaired to the premises, went up 
stairs, placed the pot and pitch pine on the southeast corner of the house 
under the rafters, and applied the match to the coal oil and pine and left 
the premises, and in about half an hour after I left the house, the fire 
made its appearance and the bnildings were burned down.” 
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The testimony of one Bradley at one of the criminal investigations is 
in evidence on this trial. He is a friend of Johns, and was told by him 
that the house of Breard was to “go up.” Bradley communicated this 
to his brother who informed the President of the Insurance Company 
and two officers were sent over whom he secreted near the premises, but 
Johns told him he could not burn that night “as all the furniture he 
wanted to save was not out of the house.” ‘Witness informed “the 
specials” of this change of the progamme and they went away. The 
next Tuesday witness’ wife told him Johns had been to see him and left 
word the house was to be burned that night, whereupon witness went to 
bed and to sleep, and heard about eleven or twelve o’clock the noise of 
people hurrying to the fire. The two special officers were not there that 
night. “I believe, says this witness, the man (meaning Johns) is too 
honest to do this thing of himself. I believe he was hired to do it.” 

Edgeworth’s testimony follows. He was captain of police and was the 
officer who arrested Breard and Johns, and to whom the latter made his 
confession. We hear now of confessions by Breard also. Breard told 
him he had a note to pay for a new boat that was building for him. He 
don’t recollect its amount, but Breard told him he had to raise money, 
and that this man Johns was aware of it, and probably that was the 
cause of the fire. Johns told him the place or part of the building where 
he had applied the combustible materials, and on the day after the fire 
he found some of the pine there and also the pot in which had been the 
oil. He also found some of the furniture concealed in the grass, and 
some in the attic of Johns’ house. Mrs. Breard told him that Johns 
had been left in charge of the house, and she hoped things would not go 
hard with Charley (meaning her husband.) He was acquainted with 
Breard in Caldwell parish where they both formerly lived. Breard had 
never put him off the boat while coming down the river for not paying 
his passage. ; 

This is the testimony upon which the judgment of the lower court is 
founded, sustaining the defense that the burning of plaintiff’s house was 
procured by her husband. The perjury is transparent. Edward Johns, 
whose sole occupation is occasional wood cutting on the levee, and who 
knew Breard but slightly, is sent for by the latter and in the clerk’s office 
of a steamboat is employed to commit the crime of arson. So little 
privacy was observed that Blanks, one of the witnesses, went into the 
office while Breard was writing the note authorizing Johns to look after 
the house and protect it, and the interview between these two compara- 
tive strangers, in which the bargain was consummated, lasted says 
Blanks about ten minutes. Johns communicates his purpose to his 
friend Bradley, through whose instrumentality two special officers are 
detailed to watch the progress of the conspiracy and who attend once, 
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but are not summoned by Bradley to witness the final catastrophe, al- 
though he was apprised through his wife of the appointed time for its com- 
pletion. Bradley takes no steps to defeat the perpetration of this vil- 
lainy, but goes to sleep in the immediate vicinity, complacently assuring 
himself that his honest friend was too good to commit such an act unless 
he was paid for it. And this too after he had heard from Johns’ own 
lips the reason for not burning on the first night appointed was that he 
had not time to remove all the furniture he wished to appropriate. 
When the boat arrives which brought Breard to the city a day or two 
after the fire, Edgeworth, an officer of police, goes on board with a war- 
rant of arrest for him, informs Breard of it, and is immediately told by 
him that he had to raise money to pay for a new boat he was building, 
which Blanks in another place says was to cost a hundred thousand dol- 
lars, and that this negro Edward Johns whom he scarcely knew was 
aware of his necessity, and probably that, Breard is supposed to say, 
was the cause of the fire. Mrs. Breard expresses to Edgeworth her hope 
that matters will not go hard with her husband, the proof being that 
Mrs. Breard was at the time of the fire in Mississippi, and did not return 
until six weeks afterwards, when the charge against her husband had 
been investigated by the parish judge, and he had been discharged. Her 
return was in November, and the second arrest of Captain Breard was 
not made until December after the finding the bill against him by the 
grand jury on the testimony of Johns and Edgeworth. 

Edgeworth found the morning after the fire furniture, supposed to have 
been in the burned house, in the possession of Johns. Rhodes, another 
witness, states that some of it was in the garden of Johns concealed in 
the grass, and other articles up stairs in his house, and a carpet was 
found in a barrel on his premises covered up with wood. It was not sur- 
prising that Johns was arrested. A day in prison made him communi- 
cative, and Edgeworth is promptly at hand to hear from him the dis- 
closure that Breard was the real criminal, a statement he declares to be 
untrue when testifying before the committing magistrate in Breard’s 
presence a few days afterwards. The final result is that Breard is in- 
dicted and flies, and Johns, who by his own confession to Edgeworth, 
repeated twice afterward in separate judicial proceedings, was the active 
and avowed perpetrator of the act of arson, is at large unpunished, 

The impression made on our minds by the examination of this record 
is that Breard is the victim of a foul and hideous conspiracy, the insti- 
gators of which were prompted by conscious guilt and the need of a 
shield to protect from its penalty on the one hand, and the gratification 
either of personal vindictiveness or cupidity on the other. 

Thirteen witnesses were sworn at great length, all of whom unite in 
according to Breard a reputation for integrity, honorable dealing, and a 
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blameless life. Some of them had known him from his infancy, all had 
at some time had business affairs with him, and speak from their own 
knowledge. No gentleman, says one, has a better reputation. I don’t 
think, says another, there is a blemish on his character. I always found 
him correct, says a third, who had credited him to the amount of $11,000. 
Yet another says he had credited him for $12,000 and he could have 
more if he wanted it, and at the time of these events Blanks and he 
were under contract for a new and costly boat. 

The testimony of Breard himself is also taken. His answers. are: 
prompt, concise, responsive to the interrogatories, outspoken, and en- 
tirely devoid of evasion or any semblance of shuffling. There are no 
hesitations, no labored or confused explanations, no parrying of uncom- 
fortable inquiries, or partial statements of occurrences. We have 
scanned it closely, and we do not find there the efforts of a criminal to 
disguise his guilt, but rather the plain and unvarnished recital of events 
as they transpired. The reprehensible, and nearly fatal cowardice, 
which impelled him to flight rather than stand at bay and break the toils 
of his snarers, implies a consciousness of guilt when considered by itself, 
but in the light thrown upon it by the developments of ail his surround- 
ings, it can be explained but not justified. It may not be unimportant 
to add that the first ground of defense does not attempt to include the 
plaintiff in the charge of complicity in procuring the burning, but only 
her husband, and our opinion is that it is not sustained as to him. 

We shall briefly dispose of the others. The second ground does not 
specify in what particular the plaintiff has not complied with the eighth 
condition of the policy, and we find that application was made in due 
time to the defendant by notice, accompanied by an account of the loss 
and damage sustained. The third, relative to the overstatement of value, 
is not substantiated by proof. Three witnesses for the defendant state 
the value of the burned property to be thirty-five hundred dollars. Five 
witnesses for the plaintiff, not including her husband, estimate the value 
at sums ranging from forty-five hundred to sixty-five hundred dollars, 
The fourth objection to recovery is the want of an insurable interest in 
the plaintiff. The title to the property is in her name. The conveyance 
is to her father by sale, who in the same act donates it to his daughter. 
He paid two thousand dollars for the purchase. At first Breard and 
Blanks bought together. Breard subsequently purchased the interest of 
Blanks and made considerable repairs, the sum total of cost being more 
than the sum for which it was insured. © The donation of the father was 
direct to the daughter, and the payment by the husband was for the pro- 
vision of the wife. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court is avoided and reversed, and that plaintiff have and re- 
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cover of defendant the sum of three thousand seven hundred and fifty 
dollars with five per cent per annum interest thereon from the 29th. day 
of October 1870, and costs of both courts. 

Rehearing refused. 


No. 6455. 


Ruopa E. wares vs. Myra CiarkK GAINES. ON RULE TO TRAVERSE AN- 
SWERS OF GARNISHEES. 


When the principal parties, and the thing demanded, in two suits, are different, 
the judgment in one can not be pleaded as res adjudicata in the other suit. 

A simulated transfer of property will not protect it from the pursuit of the real 
owner’s creditors. 


+. a from the Fifth District Court, parish of Orleans. Cullom, 


R. De Gray, and Semmes & Mott, for plaintiff in rule. 

Finney & Miller, for garnishees. 

J. Q. A. Fellows, for defendant in rule, appellant. 

The opinion of the court was delivered by 

Mannine, C. J. In 1872 the plaintiff obtained judgment against the 
defendant in the Fifth District Court of New Orleans for thirty thousand 
dollars with interest, with the right of issuing execution for twenty 
thousand one hundred and five 20-100 dollars, being fifteen per centum 
of the amount of money and property proven to have been recovered, 
collected, and realized by the defendant since May 30th. 1864, as heir, 
daughter, and devisee of Daniel Clark, and reserving to plaintiff the 
right to take cut execution from time to time for fifteen dollars out of 
every hundred dollars that may hereafter be recovered or realized, or 
which may heretofore have been recovered or realized, of property of 
Daniel Clark’s estate, until this judgment is fully satisfied. 

The defendant appealed from this judgment, J. Q. A. Fellows being the 
surety on her suspensive appeal bond. Some time afterwards, and before 
the appeal was heard, objection was made in the proper form to the 
sufficiency of the surety, and upon order being made to furnish addi- 
tional security, J. H. Oglesby, Louis Schneider, Patrick Irwin, and W. S. 
Pike became sureties on the defendant’s appeal bond. The appeal was 
unsuccessful. This court affirmed the judgment. 

Suit was then instituted on these appeal bonds, and judgment was 
rendered against the five sureties—Fellows, Oglesby, Schneider, Irwin, 
and Pike—against Fellows for twenty thousand one hundred and five 
20-100 dollars, and against the four others for the same sum, to be dis- 
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charged by the payment of the amount for which each had obligated 
himself. A suspensive appeal was taken from this judgment, and 
Oglesby and Schneider became sureties for Fellows on his appeal bond. 
The appeal resulted as did the first, and the four solvent sureties paid 
each $5,325.20 in satisfaction of the judgment. Fellows paid nothing. 

In November 1875, additional property or money having been realized 
by defendant, another execution was obtained by plaintiff for eighteen 
thousand five hundred and twelve 96-100 dollars, and process of garnish- 
ment was issued, and interrogatories were addressed to the city of New 
Orleans, S. M. Todd, A. Schreiber, J. Q. A. Fellows and J. H. Oglesby. 
The first four answered that they were not indebted, had no funds etc. 
Oglesby answered that he held an order of date May 26th. 1875, signed 
by Fellows and addressed to Todd, directing the latter to deliver to 
Oglesby, or hold subject to his order, a previous order of Mrs. Gaines on 
him (Todd), dated May 30th. 1874, in which she had transferred to Fel- 
lows the remainder of the judgment in “ Gaines vs. City of New Orleans.” 
Oglesby explained in his answers that this order of Fellows was to in- 
demnify himself and Louis Schneider “ against loss or damage and lia- 
bility upon, and growing out of the appeal bond signed by himself and 
Schneider, Irwin, and Pike as sureties of Fellows on the appeal bond 
furnished by him in the suit of Rhoda E. White vs. Myra Clark Gaines.” 

We must go back in this narrative somewhat in order to make this 
reference to another judgment comprehensible. Mrs. Gaines had recov- 
ered $125,266.72 with interest, from the city of New Orleans by judgment 
rendered in the Circuit Court of the United States, and S. M. Todd and 
A. Schreiber had been appointed trustees by that court for the purpose 
of collecting this judgment and paying $40,000 of it to James Emmott, 
and the residue to Mrs. Gaines or her order. She had given several 
orders on this fund, in aggregate more than the amount to be paid Em- 
mott, and finally she gave Fellows an order for all the residue. That is 
the order of 30th. of May 1874. A year afterwards, Fellows transferred 
this residuum to Oglesby for the purpose above explained. 

The object of these garnishments is to subject this residuum to the 
satisfaction of plaintiff's execution for over eighteen thousand dollars. 
The process is based upon the theory that the transfer or order of 30th. 
May 1874 was not real, and therefore Mrs. Gaines was owner of this 
residuum at the moment of seizure, and is now. The answers of the 
garnishees Oglesby and Fellows-were traversed, and the simulation of 
the transfer was established to the satisfaction of the lower court. There 
‘was judgment accordingly, and hence this appeal. 

The plea of res judicata is first interposed, and is based upon the fol- 
lowing judicial proceedings. 

After Mrs. Gaines had obtained the judgment against the city of New 
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Orleans in the U. 8. Clreuit Court, various parties asserted before that 
tribunal rights claimed by them in and upon that judgment. Among 
them was the present plaintiff, who claimed an older lien than any other 
by virtue of a mortgage of thirtieth May, 1864, which had been given by 
Mrs. Gaines to plaintiff and another, whose rights plaintiff had acquired, 
to secure the paymennt of $30,000 with interest. The contract providing 
for this payment was the basis of the suit in the Fifth District Court, 
which resulted in a judgment. 

The claim of priority in lien, urged by Rhoda White in the Circuit 
Court because of her mortgage, was the thing to be adjudged by that 
tribunal. This is apparent from the opinion of the Circuit Judge deliv- 
ered in support of his decree. He says, 

“'To secure the performance of this contract, Mrs. Gaines conveyed by 
said mortgage to Mack and Mrs. White all the estate, property, rights, 
and interests of every kind and nature, legal aud equitable, real, per- 
sonal, and mixed, or of any other nature and description whatsoever in 
or to which Mrs. Gaines is entitled, or has any claim, right title or in- 
terest, as the heir or devisee or daughter of Daniel Clark deceased, 
situate in the State of Louisiana. The property conveyed by this mort- 
gage is the property which comes to her as the heir or devisee of Daniel 
Clark. This would include all real estate of which Clark died seized, or 
in which he had any interest or estate, all personal property, and choses 
in action of which he was possessed, and all debts and demands due 
him at the time of his death of whatever nature and description. 

But it seems to me clear that the language used in this mortgage to 
describe the mortgaged property does not include the rents issues and 
profits of land which accrued long after the death of Clark, and long 
after title to the land had vested in his daughter. These rents are not 
derived from Daniel Clark’s estate, but are the fruits of the estate of Mrs. 
Gaines. The rents recovered.in this case are rents which accrued to Mrs. 

taines after 1834, twenty one years after Mrs. Gaines’ title to the realty, 
out of which the rents arose, had vested in her. They are the proceeds 
of her own estate, and not of Daniel Clark. The rent of mortgaged prop- 
erty is personal property, and not capable of being mortgaged by the law 
of Louisiana. But even if it had been shown that the rents from real 
estate, devised.to Mrs. Gaines by her father, was included in the terms 
of the mortgage, the mortgage would not have been valid as to such 
rents.” 

The Circuit Judge, proceeding to judgment, says this mortgage is not 
an assignment or transfer of title to any particular fund, and concludes 
that Mrs. White, “having reduced her claim to judgment; stands so far 
as the fund to be produced on this judgment is concerned, in the position 
of an ordinary judgment creditor of Mrs. Gaines with the right to issue 
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execution and seize any property belonging to her, but subject to liens 
and vested rights thereon existing before her levy, but she had no lien 
resulting from her contract and mortgage.” 

To establish the plea of res judicata, there must be an identity of par- 
ties, of capacity, of object, and of cause of action. The party most in- 
terested in the present proceeding is Oglesby, for himself and Schneider, 
neither of whom were parties to that of the U. S. Circuit Court. The 
thing demanded in that forum was the recognition of plaintiff’s prior 
lien upon a fund, arising out of a mortgage in her favor. Here it is the 
- right to the residuum of that fund, arising out of its seizure under a fieri 
facias, to be made effective through a personal judgment against the 
garnishees. Marcadé teaches—“ La cause, qui doit étre la méme dans les 
deux demandes pour que la seconde soit écartie comme déja jugée, c’est 
le principe qui engendre immédiatement le droit qu’ une partie prétend 
exercer et que l’autre lui conteste * * * * * du reste, |’ objet se 
trouve par la réponse a cette question : que demande le plaideur? et on 
trouve la cause par la réponse a cette autre question: sur quoi le plaid- 
eur fond-t-il immédiatement sa prétention?” Explication du Code Na- 
poléon, tome 5. p. 152. 

We do not sustain the exception of the thing adjudged, and proceed 
to the consideration of the question of simulation. 

Mrs. Gaines thus testifies—“ Mr. Fellows paid me no consideration © 
whatever for the order of 30th. May 1874, but was to hold the same for 
my own use and benefit, and that he would pay me every dollar after the 
previous orders were paid. . I had no knowledge that Mr. Fellows on the 
26th. of May 1875 transferred to J. H. Oglesby the remainder and residue 
of said judgment. * * * I had no knowledge of said transfer, and 
Mr. Fellows had no right to make such transfer.” 

This is the version of the signer of the order. The person in whose 
favor the order is drawn can now be heard. His letter to Mrs. Gaines of 
date January 22d 1867 is as follows—‘‘ De Gray has traversed the an- 
swers of the garnishees in the Rhoda White judgment, and taken out 
certain proceeding against Todd and Schreiber to make them pay the 
whole of the Rhoda White judgment. Interrogatories for you to answer 
will be sent to Washington Wednesday to be used in evidence against 
them, and so it defeats all our claims.” 

These interrogatories were answered by Mrs. Gaines on 2d of February 
1876, and from them the extract first given above is taken. 

On 21st. of March following another letter is written by Mr. Fellows 
to Mrs. Gaines—‘I fear you have made De Gray certain of getting his 
entire judgment, and had it not been for this decision of yesterday it 
would have ruined me. He has recorded against me and bearing against 
all my property that ($20,105) judgment, and is seeking for the balance 
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of the judgment on an execution upon his second judgment for about 
-$19,000. I shall in that way be left in the lurch entirely and totally 
ruined. He will take all I ever had from you and $20,000 more with 
nothing more to meet it. This will be the case unless I can contradict 
or explain your answers in which I think you are mistaken.” 

In the previous December, a witness states that he was present at an 
interview between Mrs. Gaines and Mr. Fellows, when the latter read to 
the former his answers to the interrogatories addressed to himself, and 
which are on file, and added—* you have heard what, I have sworn to, 
and you will probably be called upon to answer as a witness, and it is 
necessary that you should answer in the same manner. You must swear 
that Iam the owner of that judgment and that it was given to me for 
services. Mrs. Gaines said, how can I do so when I am the owner. 
Fellows replied, well it is necessary you should do so. If you don’t you 
will lose every cent of it.” 

The recitals of conversations between these parties by witnesses are 
received with circumspection, but their conformity to the contempo- 
raneous utterances of the parties themselves cumulates the proof of the 
latent design of the order, whose nature we are seeking to discover. In 
August succeeding the date of that order Mr. Fellows writes to Mrs. 
Gaines a “strictly confidential” letter—“ On a final distribution of the 
judgment against the city for rents and revenues, there will be coming 
to you by an outside way $3500 and probably as much more.” 

If the residuum of the judgment of the defendant against the city 
were transferred bona fide to Mr. Fellows, and for services rendered by 
him, it is not patent by what means any portion of that judgment can 
be coming to her in any way, and if it were meant that the outside way 
was to be the surrender either of part of his own fees, or of the trustees’ 
commissions, there need not have been any special confidence enjoined 
touching a communication covering so benevolent a purpose. 

We listened with gratification and approval to the oral comments of 
the counsel for the garnishees upon the pitiable spectacle presented to 
our view by the divulging by a client of the correspondence of her lawyer, 
with whom she had quarreled. However reprehensible this is, it must 
be remembered that in the present instance, the necessity for this dis- 
closure was created by the correspondent himself. He had received, or 
was to receive, from his client $24,840.92 for fees, that being the sum 
assigned him on the tableau of distribution of the proceeds of the judg- 
ment against the city. When it became necessary to ascertain a con- 
sideration for the order of transfer of the residuum of that judgment, he 
suggested “ services” as a reasonable one. His preparation of matters 
of fact to be verified by her oath, and his direction of her conscience to 
the desired end, cannot pass from our review without an expression of con- 
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demnation, and we believe it is an unusual feature in the correspondence 
of our professional brethren with their clients, to find a friendly sug- 
gestion that one hopes to find some way in which the sworn statements 


of the other may be contradicted. 
It is therefore ordered, adjudged, and decreed that the judgment of 


the lower court is affirmed with costs. 
Rehearing refused. 


No. 6308. 
StaTE vs. Gus ANDERSON. 


The act of 1874 creating the “Superior Criminal Court,” for the parish of Orleans, 
is constitutional. 

The Legislature may establish as many district courts within the parish of Orleans 
as the public interests shall require. 

The omission of the word “ district,” in the title of the act creating the “Superior 
Criminal Court,” does not affect its character as a district court. 

The Attorney General, or District Attorney, may employ associate counsel to aid 
him in acase, and, being present, may entrustto his associate the exclusive con- 
duct of the case. 

In criminal cases this court has jurisdiction only of questions of law, and hence can 
not review a verdict. + 


— from the Superior Criminal Court, parish of Orleans. Steele, 
J. 


A, P. Field, Attorney General, for the State. 

E. C. Kelly, for defendant and appellant. 

The opinion of the court was delivered by 

Marr, J. The appellant was convicted of rape, in the Superior Crimi- 
nal Court for the parish of Orleans, and sentenced to the penitentiary 
for life. After an ineffectual motion for a new trial, he brings the case 
before us by appeal. 

His counsel assigns for errors, apparent on the face of the record: 

First—That the act of the Legislature, No. 124, approved ninth of 
April, 1874, creating the Superior Criminal Court, is in violation of the 
constitution, article seventy-three, which vests the entire judicial power 
in a Supreme Court, district courts, parish courts, and justices of the 
peace. . 

Second—That the prosecution was not conducted by the Attorney 
General, nor by the Assistant Attorney General, nor by the district at- 
torney for the parish of Orleans, but by S. J. N. Smith, Esq., who had no 
official capacity, and no authority to prosecute in the name and behalf 
of the State. 

First—The act of 1874, creating the Superior Criminal Court, section 
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one, declares that, “there shall be and is hereby created an additional 
district court for the parish of Orleans to be denominated the Superior 
Criminal Court for the parish of Orleans.” 

The constitution, article eighty-three, empowers the Legislature to es- 
tablish as many district courts in the parish of Orleans as the public 
interest may require. The act of 1874, creating another district court, 
in and for the parish of Orleans, is within the power thus conferred; and 
the fact that the Legislature chose to call this district court the Superior 
Criminal Court, omitting the word “ district ” in its name and denomina- 
tion, does not make it any the less a district court, or violate, in any 
sense, article seventy-three of the constitution. 

Second—The indictment is signed by John McPhelin, in his capacity 
as district attorney. The minutes show that the district attorney was 
present in court when the accused was arraigned, and pleaded not guilty; 
and that he was present when he was put upon his trial. It appears that 
8. J. N. Smith, Esq., prosecuted for the State, in this behalf, by authority 
of the Attorney General. It also appears, by the minutes, that the dis- 
trict attorney was present when the motion for a new trial was made, 
when it was argued and submitted, when it was overruled, when the ac- 
cused was sentenced, and when the appeal was taken. 

It is not uncommon for the district attorney or the Attorney General 
to be assisted by other counsel; and if an assistant may appear, he may 
lead, or conduct the trial alone, by the permission of the district attor- 
ney or Attorney General. The accused has no right to complain that 
the Attorney General availed himself of the services of another, in the 
trial of this case, nor can his rights have been in any manner thereby 
prejudiced. 

The motion for a new trial is on the grounds: 

First—That the verdict is contrary to the law and the evidence. 

Second—That since the trial accused has discovered evidence import- 
ant to the cause, which he could not, with due diligence, have obtained 
before. 

First—In criminal cases the jurisdicfion of this court is limited to 
questions of law only; and if we had the authority to pass upon the 
evidence, and to decide as to its sufficiency to sustain the verdict, it 
would not be possible for us to do so without having the testimony be- 
fore us. » 

Second—The affidavits filed in this case do not show that the evidence 
was discovered since the trial. There had been a trial before, the result 
of which was a conviction, and, on appeal, the case was remanded for a 
new trial, because of want of authority in the judge. On the second trial 
the accused did not ask for a continuance, but announced himself ready. 
It is manifest that he knew, from the date of the alleged commission of 
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the crime, nearly two years before the last trial, whether he could prove 
by Joseph the facts alleged in their affidavits. The experience of one 
trial had developed the exigencies of the case; and nothing is stated 
tending to show any effort to procure the testimony of this witness. 

We do not think good cause for a new trial was shown; and the ends 
of justice do not require us to interfere with the ruling of the judge a 
guo in refusing to open the case for a third trial. 

The judgment appealed from is affirmed with costs. 


No. 6695. 


STATE EX REL. THOMAS JORDA VS. THE JUDGE OF THE FourtH District Court. 


The bond for a suspensive appeal from a money judgment must exceed by one half 
the principal, and interest due, at the date of the judgment. The court can not 
fix it for any less amount. 

The surety on an appeal bond must reside within the jurisdiction of the court, and 
be amenable to its process in case any action against him on the bond should be 
had, and have property over and above any incumbrances on it equal in value to 
the amount for which he is bound. 


er for writs of mandamus and prohibition. 


G. H. Braughn and John B. Kunz, for relator. 

Clarke, Bayne & Renshaw, for respondent. 

The opinion of the court was delivered by 

Marr, J. Judgment was rendered in the Fourth District Court, on 
the twenty-third of May, 1877, in favor of Davis, against Thomas Jorda, 
on a promissory note, secured by mortgage, for $5700, with eight per 
cent interest from the first of September, 1876, five per cent on the ag- 
gregate of principal and interest for attorney’s fees, $4 50 protest fees, 
and costs of suit, with privilege and special mortgage on the property 
described. 

On the fourth of June, Jord moved for a suspensive appeal, which 
was granted on his giving bond, with good and solvent security, in the 
sum of $9500; and on the same day a bond for that sum was filed, with 
four sureties, one for $4000, one for $2500, and two for $1500 each. 

On the fifteenth of June counsel for Davis, the plaintiff, took a rule on 
Jorda to show cause why the appeal should not be set aside and dis- 
missed, on the grounds: 

First—That the bond is not good, and such as is required by law. 

Second—That the sureties are not good and solvent, and are not such 
as are required by law. 

On the trial of this rule a mass of evidence, oral and documentary, was 
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offered. The court decided that the bond was not sufficient; and set 
aside the appeal. The plaintiff was proceeding to execute the judgment 
when Jorda applied to this court for a mandamus to compel the district 
judge to grant him a suspensive appeal, and for a writ of prohibition to 
stay proceedings in the meantime. 

In answer to the rule nisi, granted by this court, the judge states that 
the insufficiency of some of the sureties was proven by the testimony; 
and that the signature of Pedro Martinez, as one of the sureties in the 
appeal bond, was a forgery. As each of the sureties bound himself for 
part only of the amount, it was necessary that all should be good and 
solvent. 

We have carefully examined the testimony taken in the district court; 
and we concur with the judge in his conclusion that the bond is not such 
as the law requires; and that it is wholly insufficient. The surety for 
$2500 owns furniture which he estimates at from $500 to $600, and real 
estate which he thinks may be worth from $3500 to $4000. He testifies 
that this property was assessed for taxation at $2000; that he applied to 
the Board of Assessors to have this valuation reduced; and upon the 
showing he made, supported by his affidavit, the valuation was reduced 
to $1700. He owes $1100, secured by mortgage on this property, and 
some $300 besides. His insufficiency, as well as that of Pon, one of the 
sureties for $1500, is manifest. ; 

Jose Martinez testifies that he was present when his brother, Pedro, 
signed the bond; and he swears that Pedro is worth more than the $1500 
for which he bound himself. Other witnesses prove that judgments for 
small amounts, against Pedro, remain unsatisfied, notwithstanding the 
efforts of constable and sheriff. His judgment creditors do not know 
where to find property to satisfy their claims. 

Pedro Martinez is a dealer in tobacco and cigars; and he has had oc- 
easion, more than once, to give bond for his appearance to answer for 
violations of the internal revenue laws. His signatures to these bonds, 
and to papers filed in the State courts were produced; and they have 
been brought up for our inspection. Weé do not undertake to sit as ex- 
perts in handwriting; but no great skill is required to perceive the wide 
difference between the several signatures proven to be genuine, and that 
which is affixed to the appeal bond in this case; and the comparison con- 
firms the testimony of the professed experts. 

In January, 1876, Pedro Martinez was indicted in the United States 
Circuit Court, for feloniously removing internal revenue stamps from 
cigar boxes, and having them in his possession with intent to defraud the 
government. He was arrested and admitted to bail; and was afterward 
surrendered by his surety. He was again admitted to bail; and, on the 
fifteenth of May, 1877, Thomas Jorda became surety, in the sum of $1000, 
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for his appearance. On the sixth of June, Pedro was called, and on his 
failure to appear, his surety, Jorda, was called to produce him, which 
Jorda failed to do; and, thereupon, the recognizance was forfeited. 

Jose Martinez says his brother, Pedro, has gone to New York, to sell 
some cigars. No witness gave the date of his departure; but it is evident 
that he is a fugitive from justice; and the application of Jorda for a con- 
tinuance of the rule to enable him to procure his testimony was properly 
denied, as it was not indicated when or where he could be found. 

Whether Pedro Martinez signed this bond or not, the proof shows his 
want of sufficiency. But if he had ample means, he would not be good 
security. The good security required by law, must reside within the 
jurisdiction of the court, and be amenable to its prccess, in the event of 
a resort to the appeal bond, 

The law requires that a suspensive appeal bond, in case of a money 
judgment, shall exceed by one half the amount of the judgment. C. P. 
article 575; and jurisprudence and long uniform practice have settled the 
interpretation that the amount is the total sum due, at the date of ren- 
dering the judgment, including interest, and excluding the costs of suit. 
Ross vs. Pargoud, 2 La. 85; Brown vs. Brown, 9 An. 310. An accurate 
calculation will show that the bond is not sufficient in amount; and the 
fact that the amount was fixed in the order of appeal is without effect or 
significance.. It is not the province of the judge to fix the amount of 
the bond, for a suspensive appeal, from a money judgment, because the 
law fixes it. 

Judgment rendered twenty-third of May, 1877 $5700 00 
Interest from first of September, 1876, eight months and twenty- 
three days, at eight per cent 
Five per cent on aggregate, $6032 19, for attorney’s fees 
Protest fees 


Total at date of judgment, twenty-third of May, 1877. ..$6338 30 
One half 3169 15 


Amount of bond required for suspensive appeal..............$9507 45 

The maxim de minimis does not apply; because there can be no sus- 
pensive appeal, where there is not a bond, with good and solvent security, 
residing within the jurisdiction of the court, exceeding by one half the 
amount for which the judgment was given, if it be for aspecificsum. The 
law attaches equal importance to each and to all of these conditions; and 
if one of them be wanting the defect is fatal. 

The relator is not entitled to the relief which he seeks at our hands; 
and it is therefore ordered, adjudged, and decreed that the rule nisi, 
granted in this case, be discharged, and that the relator, Thomas Jorda, 
pay the costs of this proceeding. 
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No. 6614. 
STATE vs. WILLIAM WILLIAMS. 


The Legislature may, within constitutional limits, make any changes inthe bound- 
aries of parishes, and of judicial districts. It may, in forming judicial districts, 
divide the territory of a parish into two, or more districts. 

The act of 1876, making the Sixth and Seventh Municipal Districts of the parish of 
Orleans a part of the Second Judicial District, is constitutional. 

The Seventh Municipal District of the parish of Orleans being a part of theterritory 
of the Second Judicial District, the Superior Criminal Court for the parish of 
Orleans has no jurisdiction of any offense committed in said municipal district. 


PPEAL from the Superior Criminal Court, parish of Orleans. Whit- 
aker, J. 

H. N. Ogden, Attorney General, for the State. 

J. N. Hagins, for defendant and appellant. 

The opinion of the court was delivered by 

Marr, J. The accused was convicted of burglary and grand larceny 
in the Superior Criminal Court for the parish of Orleans, and was sen- 
tenced to the penitentiary for four years on the first charge, and two 
years on the second. On the refusal of the court to grant him a new 
trial he appealed. 

The offenses were committed in the Seventh Municipal District of the 
parish of Orleans, on the twenty-eighth of May, 1876. The information 
was filed on the seventeenth of October, and the accused was tried and 
convicted on the twenty-first of February, 1877. The sole question is as 
to the juisdiction of the Superior Criminal Court for the parish of Or- 
leans. 

The Seventh Municipal District was the city of Carrollton, in the parish 
of Jefferson, part of the Second Judicial District of the State, estab- 
lished by the act of 1860. By act No. 71, of 1874, approved March 23, 
this territory was detached from the parish of Jefferson, and annexed to 
the parish of Orleans and city of New Orleans, as the Seventh Municipal 
District.. By the second section of this act this territory was to “be and 
remain and constitute a part of the Second Judicial District of the 
State.” 

In our opinion this provision of the act was within the power of the 
Legislature. The jurisdiction of the courts of a parish extends to all the 
territory and all the inhabitants within the limits of the parish, where no 
law otherwise provides. Article eighty-three of the constitution of 1868 
requires that the judicial districts shall remain unchanged for four 
years ; and in the Remmers case, just decided, we held that the four 
years have reference to the judicial term, which expires at each general 
election, counting from the month of November, 1868. It was within the 
power of the Legislature to detach this territory at any time, and to an- 
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nex it to the parish of Orleans, but it was not competent to detach it 
from the judicial district to which it belonged, and to place it in another 
judicial district until the general election in November, 1876, at which 
time the judicial term expired. 

By act No. 45, of 1876, approved eighteenth March, it is declared that 
the Second Judicial District shall be composed of the parishes of St. 
Bernard, Plaquemines, Jefferson, and the Sixth and Seventh Municipal 
Districts of the parish of Orleans. In the Remmers case we held that 
the effect of this act was suspended, so far as the Sixth District was con- 
cerned, until the expiration of the term of the judge of the Second Judicial 
District, that is, until the general election, in November, 1876. The Sixth 
Municipal District, which was annexed to the parish of Orleans, was 
clearly under the jurisdiction of the First Judicial District from and 
after the general election of 1872; and we held that it necessarily so 
continued until the general election in November, 1876. The Seventh 
Municipal District, by the express terms of the act of 1874, No. 71, re- 
mained a part of the Second Judicial District until the expiration of the 
term of the judge of that district, November, 1876 ; and this act of 1876 
simply left these two districts in the precise condition in which they were 
at the date of its passage, until the general election of November, 1876. 

If the act of 1876 be a legitimate exercise of legislative power, the 


Sixth and Seventh Municipal Districts are subject to the exclusive juris- 
diction of the court of the Second Judicial District, for the Sixth and 
Seventh Municipal Districts. The Seventh Municipal District has never 
been subject to the jurisdiction of the courts of the First Judicial Dis- 
trict ; and the Sixth Municipal District ceased to be part of the First 
Judicial District, from and after the general election in November, 
1876. alee 


We must refer here to the opinion just pronounced in the Remmers’ 
case, for a full discussion of these questions; and we might content our- 
selves with what is said in that case, but for the fact that the accused 
was tried in February, 1877, when the entire territory and all the inhabi- 
tants of the parish of Orleans were subject to the jurisdiction of the 
courts of the First Judicial District, unless some law otherwise provided. 
The act of 1876 does otherwise provide; but it is urged that this 
act is in violation of the constitution; and it becomes necessary for us to 
pass upon and determine that question. 

We premise that the Legislature, without any special grant of power, 
may change the boundaries of the parishes; and may change the judicial 
districts so far as the constitution has not imposed restrictions on the 
exercise of this power. The constitution of 1868 has limited this power: 

First—By providing that the number of judicial districts shall not be 
less than twelve, nor more than twenty. 
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Second—By requiring that the judicial districts shall remain un- 
changed for four years. 

In determining whether the Legislature has power, under the con- 
stitution to do any act, the argumentum ab inconvenienti is entitled to 
but little weight. In all such cases the question is one of power, not of 
convenience, not of public policy, not of wisdom. If the power exists, 
the judicial tribunals have nothing to do with questions of the propriety 
or the policy of the exercise of that power. 

It is supposed, and argued, that the Legislature has no power to divide 
a parish in the formation of judicial districts. The constitution, article 
twenty-nine, provides that no parish shall be divided in the formation of 
a senatorial district, the parish of Orleans excepted. There is no such 
prohibition with respect to judicial districts; and the argument is one of 
inference and deduction only, and of the supposed inconvenience of sub- 
jecting the territory and inhabitants of a portion of the parish to the 
jurisdiction of one judicial district, and the territory and inhabitants of 
another portion to the jurisdiction of another judicial district. It is 
worthy of note that this prohibition is applicable to the power to form 
senatoria: districts alone; and as the power to divide the State into judi- 
cial districts is not subject to any such limitation, it would seem to have 
been the intention of the constitution to leave it within the discretion of 
the Legislature to divide parishes, in the formation of judicial districts, 
if the public convenience should so require. 

The parish of Orleans has not been actually divided; that is, it remains 
in its integrity, composed of its seven municipal districts, five of which 
are part of the First Judicial District, and two, the sixth and seventh, are 
made parts of the Second Judicial District by the act of 1876. 

This act creates a court, the “Second Judicial District Court for the 
sixth and seventh municipal districts of the parish of Orleans;” the ses- 
sions of which are to be held in the seventh district. In every sense 
this is a district court of the parish of Orleans. It has no jurisdiction 
out of the parish of Orleans, it sits in the parish of Orleans, its execu- 
tive officers are the civil and criminal sheriffs of the parish of Orleans, 
its clerk is elected by the qualified voters of the sixth and seventh muni- 
cipal districts of the parish of Orleans, and its jurors are the registered 
voters of the sixth and seventh municipal districts of the parish of Or- 
leans. Article eighty-three of the constitution empowers the Legisla- 
ture to establish as many district courts in the parish of Orleans as the 
public interests may require; and nothing in the constitution limits the 
power of the Legislature to confer upon such courts such jurisdiction as 
it may choose, except that the amount in controversy must be above 
one hundred dollars. It is nowhere provided that all the district courts 
or any of the district courts which the Legislature may establish in the 
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parish of Orleans shall have jurisdiction throughout the parish; and 
there is no good reason why a district court might not be established 
in cach municipal district, having no jurisdiction beyond the limits of 
that district, if the Legislature should think the public interests so re- 
quired. 

The constitution requires that the clerks of the district courts shall be 
elected by the qualified voters of their respective parishes: the district 
judges are also to be elected by the qualified voters of their respective 
districts, article eighty-three; and article six declares that “a party 
accused shall be entitled to a speedy public trial, by an impartial jury 
of the par'sh in which the offense was committed.” Does it thence fol- 
low that the jurors must be taken from the entire parish ; or that the 
clerk must be elected by the voters of the entire parish? As to the 
judge, the constitution simply requires that he shall be elected by the 
qualified voters of his district. As to the sheriffs, there is no diffi- 
culty, because they are elected by the qualified voters of the entire par- 
ish, and they exercise their functions and authority throughout the 
parish. 

By the constitution of 1845, article eighty-one, it was provided that 
the justices of the peace should “be elected by the qualified voters of 
each parish.” The act of 1846, No. 103, required that the justices in the 
country parishes should be elected in each ward of the several parishes 
by the qualified voters and residents of that ward. 

The act No. 106, of 1846, provided that the justices in the city of New 
Orleans, six in number, should be elected by the qualified voters of the 
representative districts respectively. Their jurisdiction was concurrent 
throughout the parish, except that portion lying on the right bank of the 
river. ss 

In Schmidt’s case, 1 An. 387, it was urged that this act was in violation 
of article eighty-one of the constitution ; and that the justices must be 
elected by the qualified voters of the entire parish. The court held 
that this division of the country parishes into wards, and the city into 
districts, and the election of the justices by the qualified voters of the 
wards and districts respectively, “ according to all reasonable principles 
of construction, can not be held to be contrary to the text of the consti- 
tution, and it is certainly in accordance with the sense of a large major- 
ity of those who framed it.” 

The act of 1876 does not deprive any voter of the right to vote for the 
judge having jurisdiction over him. The qualified voters of the Sixth 
and Seventh Municipal Districts had the right and the opportunity to 
vote for the judge of the Second Judicial District for the Sixth and 
Seventh Municipal Districts of the parish of Orleans ; for that judge is 
cactive by the qualified voters of his entire district ; they had the right 
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and the opportunity to vote for the clerk of that court, because he is 
elective by the voters of those two districts exclusively ; they had the 
right and the opportunity to vote for the executive officers of that court, 
the civil and the criminal sheriffs of the parish of Orleans, because they 
are elective by the qualified voters of the entire parish of Orleans ; and 
they have the right and privilege of being tried by jurors selected from 
the entire number of the registered voters of those two districts, who 
are also jurors of the parish of Orleans, although they are exempt from 
jury duty in any other court. 

The inhabitants of these districts thus have the right to vote for every 
elective officer, having authority over them ; and the right to be tried by 
jurors of their own parish. Their rights are not diminished in any re- 
spect. The object of the trial by jury in criminal cases is to secure the 
accused against punishment except by the judgment of his peers of the 
vicinage : and these citizens of the parish of Orleans are more favored in 
this respect than the inhabitants of the other districts of the city, because 
the jurors upon whose verdicts their lives, their liberty, and their prop- 
erty may depend are not drawn from the parish at large, but from these 
two districts alone, from the vicinage, the immediate neighborhood. 

The act of 1876 violates no clause or feature of the constitution ; it 
impairs, in no respect, the rights of the citizen. It is, in point of fact, 
not merely not inconvenient to them, but most convenient—giving them, 
besides all the other advantages, a court near to them, and in exempting 
them from the jurisdiction of other courts, civil and criminal, except in 
matters of probate. _ 

This act confers exclusive and unlimited jurisdiction, civil and crimi- 
nal, on the court of these two districts; and it was perfectly competent 
for the Legislature to create that court, and to organize it precisely as 
provided by the act. 

The Legislature of 1877, by act eighty-five, repealed this law ; but it 


‘expressly suspends this effect until the expiration of the term of the 


judge of the Second Judicial District in November, 1880. 

We have read with care and with pleasure the able arguments submit- 
ted to us in this and inthe Remmers case; and our conclusion is that 
the Sixth Municipal District became a a part of the Second Judicial Dis- 
trict in November, 1876 ; that the Seventh Municipal District has never, 
since the act of 1860, been part of any other judicial district than that 
to which it belonged, as a component part of the parish of Jefferson ; 
and that both these districts are now parts of the Second Judicial Dis- 
trict, subject to the exclusive jurisdiction, except in matters of probate, 
of the Second Judicial District Court of the Sixth and Seventh Munici- 
pal Districts of the parish of Orleans. 

The consequence is that the Superior Criminal Court was without juris- 
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diction of the offenses committed in the Seventh Municipal District, on 
the twenty-eighth of May, 1876; that it was without jurisdiction when 
the information was filed, on the seventeenth of October, 1876; and 
without jurisdiction when the accused was tried and convicted, on the 
twenty-first of February, 1877.. The whole proceeding against the ac- 
cused was coram non judice and void; and the judgment and sentence 
are mere nullities. 

The accused, having been tried by a tribunal wholly without jurisdic- 
tion, has not thereby been put in jeopardy in the sense of the law; and 
he should be held to answer before the Second Judicial District Court, 
of the Sixth and Seventh Municipal Districts of the parish of Orleans. 

It is therefore ordered, adjudged, and decreed that the judgment and 
sentence appealed from be annulled, avoided, and reversed; that the in- 
formation be dismissed, and that the accused be held by the criminal 
sheriff of the parish of Orleans to answer for the offenses of burglary 
and grand larceny, with which he is charged, before the Second Judi- 
cial District Court, of the Sixth and Seventh Municipal Districts of the 
parish of Orleans. 


DIssENTING OPINION. 


Eean, J. I dissent from the decree in this case, and adhere to the 
opinion expressed in the Remmers case, that the division of parishes in 
the formation of judicial districts should not be sanctioned. I can not. 
see how it is possible to give full effect to the provisions of the constitu- 
tion in regard to the trial by an impartial jury of the parish and those 
in regard to the election of clerks and sheriffs bythe qualified voters of 
the parish, which in my opinion means the whole parish, and not any 
part of it. How can the right of trial by an impartial jury of the parish 
be said to exist when the juries are drawn from only part of the parish, 
and if it is competent to say that the jury may be drawn from the part 
of the parish nearest ? Why not from that most distant from the accused - 
or where the crime was committed? All these provisions must be con- 
sidered ir conjunction with the power to create judicial districts. This 
case and the act of 1876 afford an illustration of the difficulties growing 
out of an attempted violation of this principle. Neither can I assent to 
the division of the parish of Orleans, especially under the provision of 
the constitution which specially excepts that parish from the general 
rule as to division into judicial districts, etc., applicable to other parts of 
the State. ' 

As to the argument that the Legislature had power to create the Sec- 
ond Judicial District Court for the Sixth and Seventh Districts under the 
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general power conferred by article eighty-three, constitution of Louisi- 
ana, it is sufficient to say that act — of 1876 was not even an attempt at 
the exercise of that power, but was an attempt to divide the parish of 
Orleans for the formation of a judicial district not within the parish of 
Orleans, but partly within and partly without that parish, and in viola- 
tion of the constitution to permit voters outside the parish of Orleans 
to have a voice in the selection of a judge exercising functions and pre- 
siding within its limits. It is clear from the title and terms of the act 
that the intention was to define and extend the limits of the Second Judi- 
cial District of the State, and not to create another district court in the 
parish of Orleans. This I think can not be done, and if attempted is 
fraught with inconveniencies and difficulties so serious that they should 
in future deter from such legislation for that reason alone if the consti- 
tutional objection did not attach. Imagine, for instance, the clerk of the 
parish of Livingston called upon to-act as such under authority as 
clerk of two different district courts sitting in the same parish at the 
sane time, with different judges presiding by reason of a division of the 
parish in the formation of a judicial district. Until the legislation, the 
effect of which we are now reviewing, the uniform practical inter- 
pretation of the power given by the constitution to create additional 
district courts for the parish of Orleans had been in accordance with the 
views herein expressed. 


No. 6742. 


STATE EX REL. E.G. Hunter, District ATTORNEY, VS. JUDGES OF THE NINTH 
AND SEVENTEENTH JUDICIAL DIstTRICTSs. 


The application for a mandamus to compel a district judge to preside at the trial of 
a criminal case in an adjoining district, does not bring the case before this court, 
and hence the lawlimiting the jurisdiction of this court in criminal cases does 
not apply. 

Section 1068 of the Revised Statutes of 1870, providing for the interchange of two 
neighboring district judges, when one of them is recused, is unconstitutional. 

When a judge is recused in a.case in which he is not personally interested, he must 
select a lawyer, of proper qualifications to try it. When he is personally inter- 
ested, the parish judge must preside in his stead. 


N application for a mandamus. 


E. G. Hunter, District Attorney for the Ninth Judicial District, for re-- 
lator. 

Respondents for themselves. 

The opinion of the court was delivered by 

Manninea, C.J. An indictment for murder is awaiting trial in the par-- 
ish of Rapides. P.M. Richardson, is the party accused, and he is the 
50 
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brother in law of the judge of the district in which is that parish. The 
district attorney, proceeding under sec. 1068 of the Revised Statutes, 
gave notice to the presiding judge that he was recused in that case, and 
also that the judge of the seventeenth district, which adjoins the ninth, 
will be called on to hold the next term of court in the latter. He also 
gave notice to the judge of the seventeenth district that he would be re- 
quired to hold that term. The two judges refuse to interchange, and 
the prosecuting officer has taken this proceeding by mandamus to com- 
pel them to comply with the requirement of that statute which is, that it 
shall be the duty of the judges thus notified to interchange accordingly. 

The judges answer that the law requiring their interchange is uncon- 
stitutional, and the judge of the ninth district also pleads want of juris- 
diction, in this to wit, that this court can issue a mandamus only in aid 
of its appellate jurisdiction, and that jurisdiction is restricted to those 
cases in which the punishment of death, or imprisonment at hard labor, 
or a fine exceeding three hundred dollars, is actually imposed. 

The criminal proceeding is not before us now, but an original process, 
the object of which is to ascertain whether a judge wrongfully refuses to 
perform what is alleged to be his duty, and to compel its performance if 
that refusal is wrongful. The alleged duty is to interchange with the 
judge of an adjoining district for the purpose of trying, or having tried 
a prosecution for murder, and our inquiry is confined to the question of 
whether the law which imposes that duty upon him is constitutional. 
‘The exception to the jurisdiction is overruled. 

The constitution prescribes that a judge shall select a lawyer to try re- 
-cused cases in which he is not personally interested, and wher he is thus 
interested the parish judge must be called on to try the case if it be in 
‘the district court. art. 90. All the cases in which a judge may be re- 
cused are thus divided into two classes, the ingredient of personal inter- 
est being the distinctive feature of the one, and the want of it that of the 
other. It seems to have been the special object of that article to con- 
trive a mode by which the cases, in which a judge is recused, might be 
speedily tried and without the delay and inconvenience consequent upon 
an interchange of judges. There is a careful omission of any provision 
touching such interchange, although it had been of frequent practice 
under the constitution of 1852. The revisal of the statutes, made in 1870, 

reproduces the law of 1858 which dictated to the district attorney the 
- course followed in the present instance, and it is argued by him that the 
insertion of that law in the revisal, with article 90 of the constitution of 
1868 in force, shews that a conflict between them was not then supposed 
to exist. 

Nevertheless we think they are in conflict, and that section 1068 of the 
Revised Statutes must therefore be declared null. 
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The criminal prosecution of the judge’s brother-in-law is not a case in 
which that officer is personally interested in the sense in which those 
words are used by the constitution, and therefore he must select a lawyer, 
who has the qualifications required for a judge of his court, to try the 
case. The district attorney very aptly inquires, if pecuniary interest is 
a sufficient and proper reason for depriving a judge of the liberty of se- 
lecting a lawyer to try a case, can it be possible that the framers of the 
constitution intended to confer that power upon him when the case is a 
criminal prosecution in which the life of a near relative is involved, or 
when disgrace to some member of his family would be the consequence 
of conviction. 

We are very sensible of the grave omission to provide for such cases, 
and of the danger which might sometimes attend the exercise of the 
power to appoint a lawyer, where the prosecution, if successful, would 
entail painful consequences upon the judge. Our only answer to this ap- 
peal to our perception of the unfitness of entrusting this power to the 
judge is ita lex scripta est, and we must assume that a judge, in exercis- 
ing this delicate function, will be more than ordinarily careful to select a 
lawyer whose ability and impartiality is both unquestioned and unques- 
tionable so that the administration of the law may be above reproach. 

It is therefore ordered that the provisional writ heretofore granted be 
set aside, and the peremptory mandamus is refused at the costs of the 
relator. 


No. 6371. 


STATE EX REL. JOHN Kiem & Co. vs. Ep. Pruspury, ADMINISTRATOR OF 
FINANCE, ETC. 


Any third person, who demands no subrogation, may tender to a creditor, either in 
his own name, or in that of the debtor, the debt due by the latter, in whatever 
species of property the debt is payable, and compel the creditor to accept the 
payment in that property. 

in a mandamus proceeding to compel a public officer to receive warrants in pay- 
ment of a debt, the issue of the genuineness of the warrants may be passed on. 

Warrants issued by a police board, which are not in the form required by law, in 
order to be received for taxes, will be rejected. 


te from the Superior District Court, parish of Orleans. Lynch 
J. 


John Ray, for plaintiffs and appellees. 

Sam. P. Blanc, Assistant City Attorney, for defendant. 

The opinion of the court was delivered by 

Spencer, J. Plaintiffs are brokers of said city. They allege that as 
such they were employed by a number of firms of New Orleans named 
in their petition, to pay for and obtain their several licenses from said 
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city. That in pursuance of their said employment, relators had applied 
to defendant, Ed. Pilsbury, Administrator of Finance, for said licenses, 
and had tendered to him in payment therefor, certain Metropolitan Po- 
lice warrants described in’ relators’ petition. That although said war- 
rants are by express law made receivable by the city for such licenses, 
yet the said Administrator in disregard of his plain duty refuses to re- 
ceive them, and issue said licenses. Wherefore he prays for mandamus 
which was granted nisi. _ . 

The defendant filed various exceptions—insisting in this court however 
only on the third one, which was in substance, that, relators have no 
real interest in the matter; theirs are not the licenses to be paid, and 
they have no right to maintain an acticn to require the city officer to re- 
ceive for the licenses of others, the warrants belonging to the relators. 

This exception was not well taken. C.C. (old) art. 2130—“An obliga- 
tion may be discharged by any person concerned in it, such as a co-obligee 
or surety. It may even be discharged by a third person no way con- 
cerned in it, provided that person act in the name and for the discharge 
of the debtor, or that, if he act in his own name, he be not subrogated 
to the rights of the creditor.” 

Art. 2131—A third person may for the advantage of the obligor, put 
the obligee in default by offering to perform the obligation on the part 
of the debtor, even without his knowledge; but it must be for the ad- 
vantage of the obligor, not merely to change the creditor.” 

In the case before us it is alleged and proved that relators acted as 
the employees, or at least at the request of the debtors, and we think 
they have the right, under the above articles to compel the creditor to 
accept payment—and it is not material whether they are acting in their 
own names or those of the debtors, as they do not seek or demand a 
subrogation, but a discharge of the debtor. 

Defendant further denies the right of relators to proceed by man- 
damus, and sets up in defense that the warrants tendered are of doubt- 
ful authenticity and legality, and that he believes many of them are 
spurious and not genuine. He insists that the relators must first sue 
and establish the validity and genuineness of the warrants, before pro- 
ceeding by mandamus. 

We do not think so. Act No, 33 of the Legislature of 1874, declares 
in so many words that these police warrants shall be received “for all 
licenses * * * due or to become due” the city. The right to pay 
licenses therefore with these warrants is indisputable, unless said act be 
unconstitutional, of which we find no evidence. Our predecessors we 
think correctly held these warrants to be so receivable in the case of 
“the State ex rel. Ed. Lubie vs. the Administrator of Finance,” not yet 
reported. This law does not require that these warrants be recognized 
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by judgment, before being legal tender for such license-taxes. It requires 
the city to receive them in payment. True if the administrator has 
doubts of their genuineness he may refuse and ought to refuse them, 
until there is proof thereof—just as he ought to refuse to take United 
States currency tendered, if he doubt its genuineness. If the holder of 
these warrants can not compel their receipt, until he has put them in 
judgment against the city, the law would be a dead letter; for it does 
not authorize the payment of licenses, in judgments, but in warrants, 
which would in the case supposed, be merged in the judgment and there- 
fore not within the terms of the law. The fact that the city disputes the 
genuineness of these warrants, is a mere incidental issue, which courts 
must and can determine, when arising in proceedings by mandamus. 
Thus when a public officer is proceeding by mandamus for possession of 
the records of his office, if denied, it must be made to appear that he is 
the person exercising the functions of that office. And so of other 
collateral issues without number, which inevitably arise. If it were held 
that in a proceeding by mandamus incidental questions of this kind 
could not be determined, then indeed would the process be an empty 
form. If relators or those in whose interest they act, were tendering 
United States currency or coin, instead of warrants, in payment of the 
licenses, such a rule would leave them remediless, if the Administrator 
saw fit to dispute the genuineness of the bills or coin tendered. Yet we 
presume there can be no question of the right of the debtor of a license 
to proceed by mandamus, to compel the Administrator to receive cur- 
rency in payment. Police warrants are as much legal tender for that 
purpose as currency. The remedy of the debtor is the same in both 
cases. 


ON THE MERITS. 


It seems that a large number of the warrants tendered in payment, 
were signed by the “ chief clerk” and “accepted” by the “ treasurer” 
of the Police Board—and issued early in the year 1869, for fiscal year 
of 1868. The only law then in existence authorizing the issuance of 
these warrants was the act creating the Board of Metropolitan Police, 
page eighty-five acts of 1868. By its thirtieth section it requires said 
warrants to be “ signed by the president and any two other members of 
the board, attested by the chief clerk.” 

A board, such as that of the police, is a mere creature of the law, pos- 
sessing no powers not conferred by statute, and when, without author- 
ity by legislative enactment to issue a warrant or note, all such paper 
when issued, is null in the hands of whomsoever it falls. 5 Denio, 517; | 
4 Denio, 520; McClure vs. Bennett, 1 Black, f. 189, and Mears vs. Graham, 
8 ib., 144. A fortiori, where the form of warrant is prescribed, any other 
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kind of warrant is null and void; no paper, except that specially permit- 
ted, can possess the least effect. Little Rock vs. State Bank, 3 Eng. (Ark.) 
227; Damon vs. Grauly, 2 Pick. 345; Randall vs. Vanbechten, 19 Johns, 
60; 7 Cranch. 229; 2 ib., 127. 

The warrants therefore issued by the chief clerk and accepted by the 
treasurer, were not issued as required by law, and are not such war- 
rants as the law requires the city to receive for license-taxes. 

The decree of the court below was therefore erroneous, so far as it 
compelled the Administrator to accept these warrants in payment. They 
are of numbers and amounts following: 


It is therefore ordered adjudged and decreed that the judgment of 
the court below be so amended as to include among the rejected war- 
rants, those above described, and as thus amended that said judgment 
be affirmed—relators paying costs of appeal and defendants those of’ 
the court below. 
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No, 5449. 


CATHERINE RILEY, TuTrix, vs. StaTE Line STEAMSHIP CoMPANY. 


The owners of a vessel are not liable to the employee of a stevedore who has full 
charge of the unloading of the vessel, for injury to the employee caused by defec- 
tive tackle furnished by the vessel, when it is shown that the tackle had no ap- 
parent defect and that the stevedore was an experienced, and competent one, who 
had the exclusive employment of his laborers, and control of the work. The 
owners are not liable for any injury caused by a defect in the tackle, arising 
from the ordinary wear and tear, unless a knowledge of such defect is brought 
home to them. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 
Trial by jury. 

Frank McGloin and J. O. Nixon, Jr., for plaintiff and appellee. 

H. H. Bryan, Jr., for defendants. 

The opinion of the court was delivered by 

Spencer, J. Plaintiff brings this suit to recover $25,000 damages, 
caused by the death of John Moriarty, her husband; $10,000 of the sum 
claimed is damage done to the plaintiff and her children themselves; 
$15,000 for damage done to John Moriarty, the right to which was trans- 
mitted to them at his death. 

The facts are that while the steamship “ Alabama,” of the defendants’ 
line, was being loaded at New Orleans, in May, 1873, an iron wheel, over 
which worked the rope for raising and lowering freights into the hold of 
the ship, and which was of course suspended above the hatch, broke or 
bursted into two pieces—one of which, descending, fell upon the head of 
John Moriarty who was at the time employed in the hold, assisting in 
stowing the cargo, from the effects of which blow he died very shortly 
after. 

The contract for loading and unloading the vessel on that trip was 
taken by Joseph Cooper, an experienced stevedore, and he had full and 
entire control of the work. The vessel, as customary, furnished “the 
gins,” as this hoisting apparatus was called. Cooper employed and con- 
trolled absolutely his own laborers. Among others, he employed Brook- 
man, a boss screwman, who in his turn employed the said Moriarty, and 
it was as such employee that he was working at the time of the injury. 

The vessel was a very fine one, entirely new, and this her first voyage. 
It is shown that the vessel was well supplied with tackle of all sorts, 
having no less than three of those gins or pully wheels on board. 

The plaintiff asserts the liability of the steamship company on two 
grounds; 

First—That as the vessel furnished this gin, the company is respon- 
sible for any loss or damage resulting from its defects, and that in point 


of fact said gin was old, worn out and unfit for its uses. , 
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Second—That Cooper being an employee of the ¢ompany, it is respon- 
sible for his neglect, in not having the gin properly oiled from time to 
time, while using it. 

The principal issue of fact is about the state or condition of this gin, 
and the oiling of it. 

As might be expected, there is a good deal of contradictory swearing. 
-Brookman, the head screwman, especially, swears stoutly that the hole 
through the wheel (or sheave as it is called), was worn to nearly twice 
its ordinary or original diameter, and that the pin on which it revolved 
was also much worn, and that they were not kept properly oiled. Other 
witnesses, co-laborers of Brookman, speak with more or less positive- 
ness to the same purport. Per contra, the defendants prove by witnesses 
that this gin was oiled; that they oiled it. Maginnis, the foreman of 
Stevedore Cooper, swears that he himself “ rigged” the gin—i. e., he put 
it up and prepared it for unloading the vessel on her arrival at the bar. 
He says this gin was new when he fixed it and suspended it for work. 
It was suspended about twenty feet above the decks. His state- 
ments are strengthened by the proof, not contradicted, that this was a 
new vessel, and her tackle generally new. At all events, Cooper and 
Maginnis, who were both men of long experience, thought the gin good 
and sufficient, and could have had it replaced at any moment, if they 
had thought differently. 

There is no proof that there was any apparent defect in this gin, at the 
time the company furnished it to Cooper and Maginnis, a few days only 
before, for unloading the vessel. On the contrary, at that time it is 
shown directly and by the probabilities of the case, that it was appa- 
rently good, sound and new. It is very true that the gin was in point 
of fact, either defective or insufficient, for had it not been so, it would 
not have broken; but it was apparently good and sufficient, in the opin- 
ion of men of experience and competency to judge. 

Under our law, article 2320 C. C., the responsibility of masters or 
employers only attaches when they “might have prevented the act 
which caused the damage, and have not done it.” 

In a case like this, we think the utmost extent of the liability of the 
company would be, that they should employ a stevedore of experience 
and good repute, and that the tackle furnished on his requisition should 
be apparently good, satisfactory to the stevedore, and such as is usually 
furnished for like purposes. For non apparent defects, of which the 
company knew nothing, and which perhaps were inherent in the metal 
itself, out of which the wheel was cast, it would be unreasonable and un- 
just to hold it responsible, as well as unlawful. We all know that de- 
fects may and often do exist in metal, and especially in castings, which 
no human care and foresight can detect. 


1 
} 
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It was sufficient, and the company discharged its full obligation when 
it furnished to an experienced stevedore, a tackle apparently good and 
sufficient and satisfactory. The company had nothing to do with the 
working or running of this machinery. It had no control of that. 
Cooper was an independent contractor, employing his own labor, and 
pursuing his own methods of doing his job. The company was under no 
obligation to look after the tackle further than to see that it was appa- 
rently good when delivered. If by wear and tear it became insufficient, 
on information and demand to that effect, it was its duty to furnish 
other tackle. We see no lack of care in the conduct of the company in 
this case. Men are but mortals, an1 are not expected to have the 
prescience of gods. Whether the wheel and axle became weakened by 
wear and tear, and for want of oiling, are disputed questions; but in our 
opinion are matters of no moment in the decision of this cause; for we 
hold that unless notified thereof, or at least knowing the facts, the com- 
pany is not liable for such defects as were produced by the working of 
the tackle. As a matter of fact, however, we are not disposed to believe 
that the breaking of this wheel was from the wear of the sheave, which 
it seems, even by Brookman’s testimony, was increased in diameter only 
from one-half to one inch. 

In conclusion, we see nothing in the law or facts of this case justifying 
a judgment against the defendants. 

It is therefore ordered, adjudged, and decreed by the court, that the 
verdict of the jury and judgment appealed from be annulled and avoid- 
ed, and that plaintiff's demand be rejected with costs of both courts. 


Marr, J., recused. 


No. 6719. 
F. C. MALaIn ET AL. VS. THE JUDGE OF THE THIRD JUDICIAL DIsTRICT, ET AL. 


The bond for a suspensive appeal from a judgment dissolving an injunction, need 
only be for an amount that shall exceed by one half the damages decreed by the 
judgment of dissolution, and costs. 

An application for a mandamus should be made in the name of the State, but it is 
not absolutely necessary to doit, when the petition contains substantially what 
the law requires. 


APPiscarton for a mandamus. 


Z. T. Fournet and R. De Blanc, for relators. 

Jos. A. Breaux, for respondents. 

The opinion of the court was delivered by 

Mannina, C. J. F. C. Malain and Jasper Gall allege that the first 


« 
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named had obtained an injunction, restraining the execution of a writ of 
fieri facias against his property, upon a judgment for seven thousand 
dollars in favor of I. C. Cade, which injunction was dissolved with two 
hundred dollars damages. Gall was the surety on the injunction bond, 
and its amount is one thousand dollars. : 


A suspensive appeal was prayed from this judgment, which was re- 
fused by the district judge unless the parties executed an appeal bond 
exceeding by one half the amount of the original judgment. Afterwards 
on an allegation, supported by oath, of the absence of the district judge, 
application was made to the parish judge for the order, which was 
granted upon the appellants furnishing a bond for fifteen thousand dol- 
lars. They refused to give bond for this sum, and applied for a man- 
damus to compel the judges, or either of them, to grant them a sus- 
pensive appeal upon a bond exceeding by one half the judgment for 
damages and costs. This was granted in the alternative form, and we 
have now the answers and exceptions of the respondents to the petition 
of the appellants. 

In this petition, it is alleged that a bond for twelve thousand dollars: 
was furnished when the injunction was obtained. This is not true, if the 
certified copy of the injunction bond, produced by the relators, is a cor- 
rect one. The amount of that bontl is only one thousand dollars. If 
proper and timely action had been taken by the creditor, whose process 
was injoined, to set aside the injunction because of the insufficiency in 
amount of that bond, we should not have refused him relief. But that 
question is not before us. The creditor submitted without complaint to 
the issuance of the restraining writ on a bond wholly inadequate to his 
protection, and went into trial of the injunction. ~The question now to 
be answered is, whether the appellant from a judgment dissolving his. 
injunction must give a bond apportioned to the judgment, the execution 
of which was injoined, or the judgment dissolving the injunction. The 
injoined judgment was for seven thousand dollars. The judgment of 
dissolution was for two hundred dollars and costs. 

It has been long held that the amount of the judgment of dissolution 
regulates the amount of the appeal bond. State vs. Judge of 1st Dis- 
trict, 19 La. 167. Stackhouse’s case, 21 Annual, 152. The relator is. 
therefore entitled to a suspensive appeal from the judgment dissolving 
his injunction upon executing a bond exceeding by one half the amount 
of damages adjudged against him and the costs. 

The respondents excepted to the form of the application for a man- 
damus,. that it was not made in the name of the State. That would 
have been more regular, but is not absolutely essential. The writ must 
necessarily run in that form, and since the petition contains the sub- 
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stantial requisites for obtaining the relief sought, we have concluded 
after some hesitation to grant it. 

It is ordered that the mandamus be made peremptory at the costs of 
the respondents. 


Mr. Justice DeBlanc recuses himself in this case. 


No. 6545. 


Marie L. BEEBE vs. James P. GuINAULT ET AL. 


The service of citation of appeal before the filing of the appeal bond, is not ground 
for dismissing the appeal. 

The decree of the lower court granting. or refusing to grant an injunction, may be 
suspensively appealed from. 

The plea of res adjudicata will not be considered, on a motion to dismiss. It must 
be referred to the merits. 

A party applying for a writ of injunction, who has complied with all the conditions 
prescribed by law for its issuance, has a right to it, and courts have no legal 
power to refuse it. 


, from the Sixth District Court, parish of Orleans. Saucier, 
J. 


J. Q. A. Fellows and R. Shackelford, for plaintiff and appellee. 
W. E. Murphy, for defendant. 


On Morton to Dismiss. 


The opinion of the court was delivered by 

Mannina, C.J. The motion to dismiss is based upon several grounds; 

1. That at the time of service of citation of appeal, no bond had been 
filed. 

It appears that the clerk issued the citation before the appeal bond 
was filed. This would be a good reason for asking for time to make a 
new citation, but is not for a dismissal. Irregularities of that kind, not 
imputable to the appellant, are not good cause for dismissing an appeal. 
Ratliff vs. his Creditors, 14 La. 292. Comstock v. Paie 17 La. 515. 
Grove v. Harvey 3 Rob. 271. ° 

2. That no appeal lies from the exercise of discretion by the judge in 
either granting or refusing an injunction. 

It has long and often been held otherwise. This court will not inter- 
fere by anticipation with the exercise of that discretion by the inferior 
court, but it will revise the judgment in order to ascertain whether the 
discretion has been properly exercised. In every case in which the law 
leaves anything to the discretion of a court, a sound and legal discretion 
is understood, and not an arbitrary one. Broussard v. Trahan 4 Mar- 
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tin 503, Sorrel v. St. Julien, Idem, 509, Girod’s case, 18 La. 394. State ex 
rel. Bebee v. Judge of 6th. Dist. Court, Opinion book 45 p. 625. 

3. That no suspensive appeal can be granted from a judgment on a 
rule nisi. 

Appeals lie from final judgments. The judgment in this case refused 
the injunction. It will be difficult to find a judgment possessing a strong- 
er element of finality than that. 

4, That the executory process issued in this case was executed before 
an appeal was taken. 

We find no evidence of such execution in the record. 

5. That all the issues made in this appeal were made in another suit, 
and were passed upon by this court. 

That is a matter to be heard on the trial, and determined thereafter, 
and cannot be a ground for dismissal. 

The motion to dismiss cannot prevail. 


The plaintiff applied to the lower court for an injunction, restraining the 
enforcement of an order of seizure and sale, alleging that she was under 
age when she executed the note and act of mortgage upon which the 
order was issued, and that the consideration of the note was not for her 
benefit, and that she was indyced to execute them by the fraudulent 
representations of the defendant. These representations are then set 
forth in detail, and she made the required oath to the truth of her alle- 
gations. 

An order was thereupon made by the judge, requiring the defendant to 
shew cause why the injunction should not be granted. Upon its trial 
the defendant’s affidavit was permitted to be introduced in evidence, in 
which he denies the truth of the plaintiff's allegations, and sets forth 
with amplitude equal to her own his version of the causes of the litiga- 
tion. Other testimony, offered by the defendant, was received, and upon 
considering the case as thus presented, the injunction was refused. The 
plaintiff appeals from this order or judgment. 

The practice of issuing these rules nisi has become frequent, and is 
sanctioned by certain Rules adopted by the judges of the District courts 
of this city, which appear to have been generally acquiesced in. It would 
seem that some preliminary inquiry, assimilated in some degree to that 
prescribed by these rules, is both necessary and proper to be instituted, 
before a court should be required to order the issuance of a writ which 
inhibits a party from prosecuting an apparently just claim, and effectu- 
ally and peremptorily clogs the advance of a creditor in its enforce- 

.ment. Doubtless the necessity of such inquiry prompted the courts to 
attempt to provide the means for instituting it through the instrumen- 
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tality of these rules, but the authority for such provision must emanate 
from a different source. The legislature alone can amend the Code of 
Practice, and it is to the articles of that code which treat of injunctions 
that we must look for guidance as to the prerequisites for obtaining 
them. 

These prescribe that in order to obtain an injunction the party apply- 
ing for it must present a petition to that effect to a competent judge, 
stating under oath the facts which, according to his belief, render an in- 
junction necessary, annexing to his petition his obligation in favor of the 
defendant for such sum as the court may determine, with the surety of 
one good and solvent person residing within the jurisdiction of the court, 
to secure the payment of such damages as may be sustained by the de- 
fendant, in case it should be decided that the injunction had been wrong- 
fully obtained. art. 304. Other articles have reference to specific 
circumstances under which the writ may issue, and provide for dispen- 
sation with the surety, and also accord to the party injoined the right 
to require proof in a summary manner of the truth of the facts upon 
which the writ is demanded. arts. 738—741. 

If these requirements of the Code are complied with, the party apply- 
ing for the writ is entitled to it as a matter of right. The penalty for 
obtaining it without sufficient cause is prescribed in the same article 
that imposes the conditions under which it is to be obtained. 

The writ of injunction has been invoked of late years with afrequency 
that requires discouragement, but in the present state of the law, the 
remedy for these invocations, when made on frivolous pretenses or for 
coveted delays, rests with the courts. And when the penalties shall 
have been rigorously enforced through the medium of judgments for 
damages which the Code not only allows, but commands, it will not re- 
quire a very long series of examples to attest the determination of the 
tribunals to deter litigants from converting a conservatory process, 
which was intended to be a beneficent shield, into a weapon of obstruc- 
tion and oppression. Therefore 

It is ordered, adjudged, and decreed that the order and judgment of 
the lower court is avoided and reversed, and the cause is remanded to 
be proceeded with according to law, the defendant paying the costs of 
appeal. 
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No. 6583. 


CLEMENT & TREMOULET vs. ACHILLE SicuR AND Mrs. L. J. Siaur. 


Going into the Confederate lines, and remaining there during the late war, by the 
tutor of a minor, did not forfeit his tutorship. 

The consideration of a negotiable note given by the tutor of the minor, as such, on 
the advice of a family meeting, may be inquired into in the hands of the payee, 
or of any third person who has taken it after maturity. 

The tutor can not revive a debt against a minor which is prescribed. 


PPEAL from the Fifth Judicial District Court, parish of Iberville. 
Dewing, J. 

Samuel Matthews and E. D. White, for plaintiffs and appellees. 

T. E. Grace and Barrow & Pope, for defendants. 

The opinion of the court was delivered by 

DeBuianc, J. The appellant, Achille Sigur, was born on the first of 
October, 1853. When his parents died, he was a child and remained 
with Mrs. Laurent J. Sigur until he was emancipated, on the sixth of 
March, 1872. John Adolphe Sigur was appointed as his tutor in the 
month of December, 1858. 

On the fifth of March 1869, by virtue of an order from the probate 
court of the parish of Iberville, a meeting of the family of Achille Sigur 
was held before a notary public of said parish, and authorized John 
Adolphe Sigur, as tutor of said minor, to execute, in the latter’s name, 
and to secure by mortgage on his property, three promissory notes, one 
in favor of Zalina Halphen, wife of Albert Gaillard, one to Charles Oscar 
Lauve, and one to Mrs. Laurent J. Sigur; said notes to bear eight per 
cent interest from date, and not to exceed, in the aggregate and exclu- 
sive of interest, the sum of $15,000. - 

The deliberations of that meeting were approved and homologated 
by the court on the sixth of March 1869, and, on the thirteenth of March 
1869, in accordance with the advice of said meeting and the order of 
the court, John Adolphe Sigur,.as tutor of Achille, subscribed and de- 
livered three notes, one to Mrs. Gaillard for $1122 20, another to Mr. 
Lauve for $950, and a third to Mrs. Sigur for $7880 53, payable one 
year after date, at the Bank of America, in the city of New Orleans, 
with interest as therein stipulated. 

The note in favor of Mrs. Sigur is now held by John B. Clement & An- 
toine C. Tremoulet. They have sued on it and allege that it was trans- 
ferred to them for a valuable consideration and before maturity. 

In his answer to that suit, defendant, after a general denial, admits 
the genuineness of the signature of John Adolphe Sigur to the note, 
but avers that he alone is liable for its amount. because: 

1. To the knowledge of the payee of said note, and at the date it was 
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delivered, he (respondent) had large sums of money in the hands of his 
tutor. 

2. The family meeting which authorized the execution of said note 
was not composed as the law requires, and his tutor was, therefore, 
without authority to sign and deliver the same. 

3. The proceedings by which he became the purchaser of the property 
mortgaged to secure said note are utterly null and void. 

4, The family meeting then convened by his tutor was imposed upon 
by false representations and fraudulent combinations. 

5. At the date of his appointment as respondent’s tutor, Jonn Adolphe 
Sigur was his debtor, and said appointment an absolute nullity. 

6. If John Adolphe Sigur ever was his legal tutor, he became functus 
officio, in 1862, by his refusal to take the oath of allegiance to the United 
States, and by removing to and remaining within the Confederate lines, 
in disregard of general order No. 41. 

7. The claim of Mrs. Laurent J. Sigur, when acknowledged by his 
tutor, was not due; if due, was barred by the prescription of three, five 
and ten years. 

The first four grounds urged by appellant are untenable. To sustain 
either of them, we would have to look beyond and reverse decrees of 
court, which have not been appealed from, the parties to which are not 


all before us, and which can not vad collaterally attacked. 15 An. 27. 23 
An. 175, 24 An. 224, 


The sixth ground is as untenable as the others. In 1862, Sigur was a 
member of the Confederate Legislature, and he simply discharged his 
duty in following that Legislature to Shreveport. If, in so doing, he 
forfeited his trust, then hundreds of tutors were released during the 
war, and in hundreds of cases, not they, but their wards would suffer 
from the effects of the alleged forfeiture. Would that be just? Assur- 
edly not. As did the people he represented, when his cause was lost, 
Sigur returned to the United States an unrestricted and sincere alle- 
giance, and the order relied upon, left unimpaired the rights and liabili- 
ties attached to his trust. 

In the palmiest days of our jurisprudence, the highest court of the 
Republic said: “It may not be unworthy of remark that it is very unu- 
sual, even in cases of conquest, for the conquerer to do more than dis- 
place the sovereign and assume dominion over the country. The actual 
usage of nations, which has become law, would otherwise be violated; 
that sense of justice and of right which is acknowledged and felt by the 
whole civilized world would be outraged, if private rights should be 
annulled. 7 Peters p. 87. 

What is the doctrine taught by Vattel? “Though one of the parties 
may have been to blame in breaking the unity of a State, and resisting 
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the lawful authority, they are not the less divided in fact. Besides, who 
shall judge them? Who shall pronounce on which side lies the right or 
the wrong. On earth they have no common superior. They stand, 
therefore, in precisely the same predicament as two nations who engage 
in a contest, and, notwithstanding the belligerent occupation of a por- 
tion of a State, its municipal or private laws remain unchanged.” 


The vitality of the decree of a court can be destroyed but by a court, 
and, as the tutorship springs from the law and a decree, no military or- 
der could, can, or ever did vacate a tutorship. 


The seventh ground urged by the defense has arrested our attention. 
The note sued upon was signed by John Adolphe Sigur, as tutor of 
Achille. In that capacity he has granted the mortgage now sought to 
be enforced. The emancipated minor has attained the age of majority, 
and he is before us contending: 

1. That the claim of Mrs. Sigur, when acknowledged by his tutor, was 
not due. 

2. That, if due, it was prescribed at the date of the acknowledgment. 

What proof have plaintiffs introduced of defendant’s indebtedness to 
Mrs. L. J. Sigur? Henry Tremoulet testified “that the origin of said 
indebtedness was the expenses incurred for rearing and educating him, 
for back taxes and costs. From the college bills which he saw, he judges 
that Achille was indebted to Mrs. Sigur for much more than she claimed. 
They were both wealthy.” 


To his declaration no amount is attached, no date fixed. Howsoever 
respectable the witness, can a court, on that naked declaration, condemn 
the defendant to pay over $12,000? The minor was wealthy, he was in- 
terested in two plantations, entitled to considerable revenues, and, never- 
theless, his expenses were not paid and, to-day, threaten to wrest from 
him the scanty remnants of a large fortune. 


On the tenth of June 1866, Mrs. L. J. Sigur wrote from New York, to 
John Adolphe Sigur, and, in that letter, she states; “Jusqu’é présent je 
ne t’ai pas présenté le compte de mon fils adoptif, Achille; ma position 
ayant changé, je suis forcée de le squmettre, afin que comme tuteur tu 
Vapprouves et aie l’obligeance de l’envoyer & Mr. Bernard Turpin. Tu 
verras, par le compte que je t’envoie, que les premiers années ne sont pas 
comprises etc.” 

When was that account sent, when acknowledged by the tutor? We 
find on the margin of said account, from Mr. Turpin, who, it is probable, 
. knew nothing about it, a declaration in the following words and figures 
“ Certifié correct, Nile. Orléans, le 14 février 1868.” In the petition pre- 
sented by the tutor to convene a family meeting, for the purpose of au- 
thorizing him to furnish a note to Mrs.‘Sig:r, the latter’s account is 
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mentioned as one “claimed” by her, and its first acknowledgement is 
evidenced by the note itself, in 1869. 

The balance alleged to be due Mrs. L. J. Sigur, on the sixth of May 
1866, was, according to the account filed on the sixteenth of July 1869, 
$4320 53. From the evidence of Henry Tremoulet, a witness of plaintiff, 
Achille’s indebtedness to Mrs. Sigur was composed of that balance, of 
sheriff’s, clerk’s and attorney’s fees and of back taxes due on the Rich- 
land and Old Hickory places. 

There seems to be an error in this statement, as , fentiee on he said: 
“The origin of the note sued on in this case was for the fees of Oscar 
Lauve as counsel for the minor Achille; as well as he could recollect, a 
part of those fees was for services rendered to the minor in the proceed- 
ings by which the property was sold and the mortgage given to secure 
the note mentioned in the family meeting.” 

One reason to believe that this is an error is that Oscar Lauve 
testified that “the note sued upon in case No. 1610, another 
and a different suit, was given to him for professional services 
rendered to the minor Achille Sigur, in the matter of his father’s 
estate, and in conformity with the deliberations of the family mect- 
ing held on the fifth of March, 1869.” We can not and do not pre- 
sume that these fees were included in the note furnished to Mrs. Sigur, 
as, otherwise, they would have been twice charged against the minor. It 
is probable that Tremoulet’s evidence referred to the note furnished to 
Mr. Lauve and sued upon by Mrs. Gaillard. 

From the tenor of Mrs. Sigur’s letter, it seems evident that it was only 
in 1866, after the disasters of the war, that she determined to claim what 
she spent for Achille Sigur, her adopted son, from 1858 to 1865. That 
supposition is strengthened by the fact that she, the minor, and his tutor 
were rich—and that, from the date of his parents’ death, until the eman- 
cipation of the slaves, the minor could have been amply provided for 
with his own and his tutor’s means. His circumstances at that time, 
not only did not justify, but precluded the contracting of any debt in 
his name, for his rearing and education. His revenues should have 
been applied to that object. Mrs. Sigur’s right to charge for that object 
commenced in 1866, from the date of her letter, not before. 

Could Achille Sigur inquire into the consideration of the note signed 
and delivered by his tutor, and which had passed in the hands of third 
parties? He certainly could, and for two reasons. Ist: the plaintiffs 
themselves, in attempting to prove the consideration of the note, had 
opened the door to the evidence adduced by defendant to repel the pre- 
sumption of consideration growing out of the execution and delivery of 
said note by his tutor. 2d: at the maturity of said note, as shown by 

_the protest, it was in the hands of Mrs. Sigur’s agent, belonged to her, 
51 





802 SUPREME COURT OF LOUISIANA, 


— ee 





Clement & Tremoulet vs. Achille Sigur and Mrs. L. J. Sigur. 


a = os - —_---+- 


and was protested in her name. It was, therefore, transferred after 
maturity, after it was dishonored, and affected by all the equities 
between the original parties. 

In the petition filed by John A. Sigur, as tutor, on March 3d, 1869, he 
stated “that the costs incurred for the sale of the two plantations and 
the taxes thereon due amounted to about $1600; that said taxes and 
costs were paid by Mrs. L. J. Sigur, and thereby she became the credit- 
or of the minor Achille for $560.” These plantations were sold under 
writs of fieri facias issued out of two judgments against John A. Sigur, 
executor, and an order from the probate court in the matter of the 
estate of Theodore Sigur, and there is nothing in the transcript to show 
the amount of either the taxes or costs. It can hardly be expected that, 
under such evidence, the appellant can be held liable for an amount of 
costs mentioned, but not fixed even in the sheriff’s return. 

The family meeting—it may be said—has acknowledged Mrs. Sigur’s 
claim. On what evidence? The unsworn allegations of the tutor’s pe- 
tition. Her claim is not supported by her own affidavit or that of her 
agent, and—though we are convinced that neither of these parties was 
guilty of the fraud charged against them, we can not—without proof— 
or in disregard of the only proof we have before us, allow the whole of 
the claim transferred to plaintiff by Mrs. L. J. Sigur. That a portion of 
that claim is due, we do not deny, but what is that portion ? 

Defendant, in addition to the other grounds of defense, has filed, in 
bar of plaintiff’s action, the plea of prescription, and that plea must pre- 
vail as to seven of the items in the account or statement of Mrs. L. J. 
Sigur, filed on the sixteenth of July, 1869. Those items are the follow- 
ing: $1500, $2400, $500, $350, $41 25, $86 10, $40 03. These claims 
were prescribed at the date of their acknowledgment by the tutor, and 
he was without authority to renounce an acquired prescription. Rev. C. 
C. 3462. Old C, 3425. 

Howsoever reluctant we feel to reopen and continue a controversy 
submitted to us, we are—nevertheless—constrained to remand this case, 
in order to give plaintiffs an opportunity to prove what Mrs. L. J. Sigur 
has or may have paid for the minor Achille Sigur, from the (6th) sixth of 
May (1866) eighteen hundred and sixty-six, inclusively, and up to the 
sixth (6th) of March (1869) and which may have been included in the 
note furnished to the said Mrs. L. J. Sigur, on the thirteenth of March 
(1869), eighteen hundred and sixty nine, by John Adolphe Sigur, as 
tutor of said Achille Sigur. 

This decision renders unnecessary an examination of the bills of ex- 
ception filed by the parties in the district court and not urged by them 
in this court, or of the objection made by defendant to the filing of the 
amended answer. In that amendment, the only important ground is the 





NEW ORLEANS, NOVEMBER, 1877. 803 


Clement & Tremoulet vs. Achille Sigur and Mrs. L. J. Sigur. 


denial of the minor’s indebtedness to Mrs. Sigur, and it was but the re- 
hearsal of one of the averments of the original answer. 

It is, therefore, ordered, adjudged and decreed that, as concerns the 
appellant, Achille Sigur, the judgment of the lower court be, and it is 
hereby annulled, avoided and reversed at plaintiffs’ costs, and their 
demand rejected for all the items in Mrs. L. J. Sigur’s account, charged 
before the sixth of May, 1866, and included in the note of the thirteenth 
of March 1869, sued upon by plaintiffs. 

It is further ordered, adjudged and decreed that, in other respects, 
this case be remanded to the district court to be proceeded with accord- 
ing to law and this decision, reserving to the parties their rights of ac- 
tion and defense, against each other, from and including the sixth of May 
1866. ’ 


No. 6664. 


STATE EX REL JAMES L. CoLE vs. JUDGE OF THE FirtH JupiciaL Dis 
TRICT. 


An interlocutory decree, rescinding a former order of the court made at its pre- 
ceeding term, which inflicts no irreparable injury on the complainant, can not be 
separately appealed from. It must come up when the case is appealed on the 
merits. 

Injury to a party is irreparable, when the final judgment on appeal can not place 
him where he stood before the interlocutory decree complained of was rendered. 

Delay, increased labor, and expense, do not make up acase of irreparable injury. 


ace, for writs of mandamus and prohibition. 


George Wailes and Barrow & Pope, for relator. 

Respondent, for himself. 

The opinion of the court was delivered by 

Spencer, J. VT. Grand & Co. instituted two suits against relator, Cole, 
in the district court of Iberville. 

Relator, on the first of August, 1876, filed a motion to have Grand & 
Co. produce certain books, bills, vouchers, etc., supporting said motion 
by his oath that he expected to prove by said books, etc., that “the 
note sued upon is a partnership asset, so far asthe same has any exist- 
ence ; that same was given in error and was obtained by fraud and by 
concealing the true state of the accounts of said partnership ; that the 
errors in the same are so large as to show that no portion of said note 
was given for a valuable consideration, no part of the amount being due 
to the said partnership or to said L. Grand & Co.” This motion was 
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amend, and served on L. Grand, ordering the books to be produced on 
the eighth of August, 1876. 

Grand & Co. failed to comply, and on the seventeenth of August rela- 
tor moved to have the facts stated in his affidavit taken as confessed, 
which motion was duly served and set down for trial. On the eighteenth 
of August this motion to take for confessed was tried, and on the 
twenty-fourth of August the court sustained it and ordered that the 
facts which relator had sworn to as provable by said books be taken as 
confessed. Grand & Co. moved fora rehearing of this motion, which 
was overruled, 

At a subsequent term of the court (in April, 1877,) (the defendant 
herein, Charles McVea, having been in the meanwhile elected judge 
thereof), Grand & Co. filed a motion to rescind the said order taking the 
said facts for confessed, as also to rescind another order which had been 
rendered, appointing experts and a surveyor, to determine and report 
upon a partition in kind, demanded by the relator of certain partnership 
property. 

This motion to rescind was sustained, and the order appointing the 
experts, and the order taking for confessed, were rescinded and set aside. 
The relator thereupon asked for a suspensive appeal from these orders 
of rescission, as they were of a character to work him an irreparable 
injury. The court refused the appeal, and relator applies for a writ 
of mandamus, and of prohibition against further proceedings, until said 
appeal i is heard. 

Two questions are raised and elabor ately discussed. First, as to the 
power and competency of the judge to revise or rescind interlocutory 
orders and decrees made in a cause at a previous term; second, as to 
whether these orders of rescission are such as work or may work relator 
an irreparable injury. 

The first of these questions scems to us identical with the one, whether 
an order overruling a plea of res adjudicala can be appealed from. It is 
manifest that it can not, for the simple reason that if the plea is good 
the party may obtain relief on the final appeal. If the judge was with- 
out power to try the motion to rescind, by reason of the matters involved 
being of the nature of the thing adjudged, the question can be presented 
to this court, when the case comes here for final hearing. The rule is 
that where a party can get relief from the consequences of an interlocu- 
tory order, when the case comes to this court upon its merits, no appeal 
will lie from such order. We conclude, therefore, that the question as 
to the power and authority of the judge to rescind the orders in ques- 
tion can not be reviewed by this court until the case is here on final ap- 
peal, and until then we can express no opinion npon the subject. 

Second—Are the orders rescinding the interlocutory orders of the pre- 
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vious term of a nature to work relator an irreparable injury, and there- 
fore appealable? This is the sole question. 

One of the orders rescinded directed that certain facts sworn to by re- 
lator be taken for confessed. The other directed the appointmert of 
certain persons as experts to determine and report upon the practica- 
bility of a partition in kind of certain property. 

Relator contends that these orders of rescission may and will work 
him an irreparable injury, because— 

_ First—These facts stood in the record, not only proved but confessed, 
and could not therefore be controverted. The order of rescission de- 
stroyed this evidence for relator. 

Second—He will be put to useless expenses and'costs, and delays in 
producing and introducing evidence of said confessed facts. 

Third—The witnessess by whom the books, etc., might be established, 
if false or changed entries are produced, or if said books are now sup- 
pressed, may no longer exist or be within reach of relator, and thus he 
be deprived of proof, ete. 

We think the correct doctrine on this subject is stated by this court in 
Hyde vs. Jenkins, 6 La. 427, to the effect that, to entitle a party to an 
appeal from an interlocutory judgment, it is unnecessary that the injury 
be absolutely irreparable. It suffices if it be such as would be irrepara- 
ble by the final judgment. If this final decree can not replace the party 
in the advantageous position which he occupied before the interlocutory 
judgment, the injury is irreparable. 

Testing the relator’s claims by these rules, we think they are not tena- 
ble, because— 

First—This court on the final hearing of this cause, can and will give 
the relator the benefit of the imputed confessions, if the order therefor 
was properly and legally taken. The rescinding order does not destroy 
the evidence, if illegally rendered, or impair the right to offer it on the 
trial of the cause. Its legality can be questioned on the final hearing, 
and this is true of the order as to the experts. 

Second—The fact that an interlocutory order may occcasion some de- 
lay, and additional labor and expense, is not surely a sufficient ground 
for an appeal. If so there would be no end of appeals. The overruling 
a plea to the jurisdiction, or a plea of res adjudicata, or the granting an 
order of continuance, or a commission to take testimony, and many 
other orders and decrees, occasion delay, expense, and labor, and yet no 
one pretends that appeals lie from them. | More or less delay is the pro- 
verbial attribute of the law—expense and labor necessary incidents, 
which are supposed to be reimbursed and compensated by the party 
cast. 
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Third—The third reason presented by relator seems to us rather a 
reason why he ought not to desire an appeal. He says that witnesses, by 
whom he can prove the facts taken for confessed may die. True, but is 
not that a cogent reason for taking their testimony as soon as possible, 
and without waiting for the results of the appeal he is seeking? For that 
would involve months of delay, thereby iucreasing the chances of death 
among his witnesses ; and if by any chance the appeal sought should be 
decided against him, and the “ rescinding orders” held to be valid, he 
would then indeed have suffered an irreparable injury, but that injury 
would have proceeded from his own act. By denying him the appeal 
we save him these risks. He is safe in the possession of the confessions 
in question, if the order taking them was legal. No irreparable injury 
can therefore result ; at most he will incur some delay and some addi- 
tional cost and labor, which as we have seen do not afford cause for 
appeal. 

The writs prayed for are refused. 


No. 6698. 


STATE EX REL. J. LARIEUX ET AL. VS. THE JUDGE OF THE FirtH District 
Court. 
This court will not issue a writ of prohibition to a lower court forbidding it to pro- 


ceed in a case before it, of which it has not jurisdiction, until a plea to its juris- 
diction has been filed in the lower court, and overruled by it. 


PPLICATION for a writ of prohibition. 


E. K. Washington, for relator. 

Robt. Mott, for respondent. 

The opinion of the court was delivered by 

DeB.iano, J. On the twelfth of June 1877, the Crescent City, Live 
Stock, Landing and Slaughterhouse Company filed, in the Superior Dis- 
trict Court, a suit against John Larieux, one of the relators. In that 
suit, which was transferred to the Third District Court of this city, the 
company prays that said Larieux be enjoined from yarding, stabling and 
slaughtering, within the parish of Orleans, St. Bernard and Jefferson, 
except in its buildings, on its premises and at its abattoirs, any animals 
destined for human food. 

On the third of July 1877, the injunction thus applied for was refused 
by the judge of the Third District Court, and, from the decree denying 
and rejecting its application, the company appealed. That appeal is 
now pending in the Supreme Court. On the 9th of July, six days after 
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the judge’s refusal to grant the aforesaid injunction, the company ap- 
plied to the judge of the Fifth District Court, for an injunction against 
the said Larieux, which, in substance, is almost identical to that refused 
by the Third District Court. The manifest object of both is to compel 
the relators and every butcher, within the limits of the three aforesaid 
parishes, to pursue their occupation at the place designated by the com- 
pany’s charter. 

On the eleventh of July, Larieux appeared ia the Fifth District Court, 
and, through his counsel, moved that the order of injunction granted 
by said court be revoked and rescinded, on the ground that it was al- 
lowed in violation of an act of the Legislature, which provides: “That 
whenever a suit or judicial proceeding is instituted in any of the courts 
of the parish of Orleans, in this State, when such court has jurisdiction, 
all parties to such suits shall be confined exclusively to such court for 
the trial of all issues or matters that may arise in the course of such 
litigation, or out of the judgment rendered in such litigation; and no 
other judge shall have jurisdiction to grant orders of injunction, seques- 
tration, provisional seizure, arrest, prohibition, quo warranto, or any 
other order by which the proceedings in such litigation or judgment 
rendered thereon, or the property in litigation, or persons of the parties 
in litigation, shall be stayed or in any manner interfered with or inter- 
rupted ete. Thatno provision in this section shall apply to the Supreme 
Court or the judges thereof.” 

The second section of said act provides “that whenever any judge 
shall grant any order in contravention or in violation of its first section, 
and the same shall be brought to his knowledge ex parte or otherwise, 
he shall forthwith revoke and annul such order, either in chambers or 
open court, and cause the officer in charge of the execution of such writ 
to be notified of such revocation, whose duty it shall be to return such 
writ at once; and if any judge, who has granted any such orders, and to 
whom knowledge has been brought that it is in violation of the first 
aforesaid section, and he fails or refuses to grant an order annulling it, 
as directed, and it shall be necessary, by writ of prohibition or appeal in 
such cases, or resorting to any legal remedy to compel him to issue such 
order, and he is directed to annul the same, as is required by the first 
section of said act, such judge shall be fined in the sum of two thousand 
five hundred dollars,” ete. Act No. 86 of 1870. 

The motion made to revoke and rescind the order obtained from the 
judge of the Fifth District Court was tried, argued and taken under ad- 
visement. Immediately after, and before the decision of his own motion, 
Larieux applied for a writ of prohibition commanding the aforesaid 
judge to take no further action in the case. His application is prema- 
ture. 
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According to High, “the common-law rule is believed to be generally 
applicable in this country, and the writ will not go to a subordinate 
tribunal in a cause, arising out of its jurisdiction until the want of juris- 
diction has first been pleaded in the court below and the plea refused; 
and where there has been no effort made to obtain relief in the court 
which it is sought to prohibit, the superior courts will refuse to exercise 
their jurisdiction by this extraordinary remedy. For example, where 
an injunction has been obtained in direct violation of statute, and with- 
out any jurisdiction on the part of the court, prohibition will not be 
granted to prevent the court from proceeding with the injunction suit, 
where no application has been made to dissolve the injunction.” High, 
Extraordinary Legal Remedies, p. 558-9, No. 773. 

There is no doubt that but one tribunal, the Third District Court of 
this city, could legally have entertained jurisdiction of the controversy 
pending between Larieux and the company, and that said controversy 
has passed from the lower to the appellate court. Were it not that his 
decision has been suspended by the provisional writ of prohibition, the 
. judge of the Fifth District Court would have, we presume, already com- 
plied with the imperative mandate of an imperative law and sustained 
the plea to his jurisdiction. Be this, as it may, until now the parties 
alone, plaintiff and defendant, have proceeded in this cause, the first in 


asking the injunction, the other in asking the dissolution of the injunc- 
tion. The judge has not yet acted, and until he does and evinces a de- 
termination to encroach upon and usurp the jurisdiction of the other 
tribunal, there shall be no cause to interpose our authority. 

The rule is, therefore, discharged at relator’s costs. 


No. 5455. 
A. P. Dumas vs. ARISTIDE Mary. 


The failure of an appellant to obey an order of the lower court to substitute a sol- 
vent for an insolvent surety on his appeal bond, will work the dismissal of his 
appeal. 


from the Fourth District Court, parish of Orleans. Lynch, 


A, & W. Voorhies, for plaintiff. 

A. Robert, for defendant. 

The opinion of the court was delivered by 

Eaan, J. The surety upon the appeal bond in this case died insolvent 
after the transcript was filed in this court. A rule was taken in the 
court below upon the appellant to show cause why he should not give 
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new and sufficient surety. The rule was made absolute, and appellant 
ordered to furnish the required new surety within a delay fixed by the 
court. He has not complied with the order. 

The solvency and sufficiency of the surety on an appeal bond is pecu- 
liarly within the province of the court of original jurisdiction. Fromits 
order in the premises he has not applied to this court for relief, and the 
action of the court below is presumed to be regular and based upon 
sufficient evidence. The motion to dismiss this appeal must prevail. 
21 An. 178; 16 An. 192; 19 La. 178; 22 An. 113; 23 An. 714; 25 An. 424. 

Although this ground is not expressly taken in the motion we have 
the less difficulty in dismissing the appeal for the reason that the surety 
upon the injunction bond was likewise the surety upon the appeal bond. 
This he could not lawfully be, as he was a necessary party to the ap- 
peal. See 18 An. 659. 

It is therefore ordered, adjudged, and decreed that the appeal be dis- 
missed at the cost of the appellant. 


No. 6724. 


STATE EX REL. Mary E. Brown Et AL. vs. PARISH JUDGE OF IBERVILLE 
PAR.sH. 


Where a motion in open court for a suspensive appeal has been refused, and the 
mover, pending the term of court at which his motion was refused, makes no 
application to this court for relief, he can not obtain a mandamus to compel 
the successor of the judge who refused his motion, at a subsequent term of the+ 
court, to grant the appeal, 

It is too late to apply to this court for a mandamus to compel an appeal to be 
granted, when the term of this court, at which the appeal was asked to be made 
returnable, has expired, without any effort having been made by the applicant 
to obtain relief from this tribunal. 


cca for a writ of mandamus. 


Barrow & Pope, for relators. 

Respondent for himself. 

The opinion of the court was delivered by 

Eean, J. Judgment was rendered in the parish court of Iberville by 
James L. Cole, then parish judge, on the twelfth of December, 1876, in 
the partition suit of Julia A. Ventress, individually, etc., vs. Isaac D. 
Brown et al., heirs of James N. Brown. On the same day the relator 
moved in open court for an appeal, suspensive o7 devolutive, which mo- 
tion was overruled and the appeal refused. The relator asked for no 
order of prohibition or mandamus against the judge so refusing the 
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appeal. The term of court expired at which the motion was made and 
judgment rendered, as did also the term of the judge who refused the 
order, and he was regularly succeeded by James Crowell, the defendant 
in these proceedings. The relators do not even allege that they ever 
applied for any other or subsequent order either to the former or to the 
present parish judge, nor do they allege any state of facts which placed 
it beyond their power to seek the relief provided by law to enable them 
to assert and obtain a suspensive appeal within the time fixed by the 
statute or to avail themselves of any right growing out of the motion 
for appeal made by them in open court at the term at which the judg- 
ment was rendered. Under this state of facts the defendant Crowell 
very properly answers that the term of court at which the motion for 
appeal was made having adjourned sine die, the matter had passed be- 
yond his reach. In other words, that it was too late after its adjourn- 
ment to change the orders made at that term, and that it was not his 
province at this time to revise the acts and orders of his predecessor in 
the premises. 

Under this state of facts it is apparent that the present parish judge 
is not in default, and that mandamus will not lie against him. Indeed, 
he says in his answer that had he been the judge of the court at the 
time of the motion for appeal he would have granted it. The relators 
obtained the provisional order of mandamus in these cases on the 
twenty-fourth of October of the present year. By their own showing it 
is now too late for a suspensive appeal; the term of this court to which 
the appeal was asked for has passed without any effort on the part of 
the relators to correct the alleged error in refusing appeal, and an order 
could not at this time be granted to have effect nunc pro tunc either for 
suspensive or devolutive appeal; and they could no doubt obtain a de- 
volutive appeal by proper application to the present judge of the court 
a qua, as it is within twelve months. 

It is therefore ordered, adjudged, and decreed that the complaint be 
dismissed and the writ of mandamus be discharged at the cost of the 
relators. ’ 
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No. 5417. 
JaMES L. FERREE ET AL. VS. WM. P. Smita. 


When the owner of a patented machine sells to another the exclusive right to use, 
and dispose of the machine within a certain territory, he thereby excludes him- 
self, and all others acting under his authority, from using or selling, within 
said territory, any other machine. called by a different name, and differing 
slightly in its construction and method of operation, but which is substantially 
the same machine, performing substantially the same kind of work. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 


A, & W. Voorhies, for plaintiffs and appellees. 

Hornor & Benedict, for defendant. 

The opinion of the court was delivered by 

DEB.ianc, J. On the fifteenth of August, 1871, William Smith, acting 
in his own name and as agent of L. M. Rumsey, sold to plaintiffs, James 
L. Ferree and John R. Davidson, “all the right, title and interest which 
they had in an invention to drill rock and earth, for which, on the first 
of June 1869, they obtained a patent from the United States; the right 
thus transferred to be held and enjoyed to the end of the term for which 
the patent is granted, and as fully and entirely as then held by the 
vendors.” 

In the deed from defendants to plaintiffs, it is expressly stipulated 
that the privilege thus assigned to the latter shall be exercised by them 
in only the parish of Pointe Coupee, and that, within the limits of said 
parish, none but the drovewell referred to in the deed, and nore of that 
description but those to be manufactured and furnished by William 
Smith shall be used by his transferees. 

Under this contract, what were, if not the express, at least the im- 
plied obligations of defendants? It certainly was not to enter in com- 
petition with their assignees and in the designated locality, either with 
the patented drill or any other. It was more: they could not fairly ad- 
vise, assist and encourage others to drill wells in said locality. 

Have they done so? One of them, William Smith, manufactured what 
he seems to consider as two different drovewells, one which does, and 
one which does not revolve, as they are driven. He claims that it is the 
first which he sold to plaintiff, and that he, and any one else, has a per- 
fect right to use, sell and drive the other at any and every place. He so 
informed James Holmes, who, thereafter, drove, in the parish of Pointe 
Coupee, several of those non-revolving wells. 

Davidson came to the city, spoke to Smith on this subject, mentioned 
the names of those for whom those wells had been driven, complained 
that he had advised not to deal with him, that, besides, he had himself 
sent the machinery and appliances for those wells to Pointe Coupee, 
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and Smith answered that he would continue to do so. He evidently re- 
lies on the difference existing between the two wells and indicated in 
his and his witnesses’ declarations,, Whatever may be that difference, 
and it is very slight, Smith has violated his contract of the fifteenth of 
August. 

“In determining the question of infringement, we are not to determine 
about similarities or differences, merely by the names of things, but are 
to look to the machines or several devices or elements in the light of 
what they do or what office or function they perform and how they per- 
form it, and to find that a thing is substantially the same as another, if 
it performs substantially the same function in substantially the same 
way to obtain the same result.” Union Refinery vs. Matthieson, 2 Fish. 
602. 

“Tt makes no matter what additions to or modifications of a pat- 
entee’s invention a defendant may have made: if he has taken what be- 
longed to the patentee he has infringed, although with his improvement 
‘the original machine or device may be much more useful.” Howe vs. 
Morton, 1 Fish, 587. 

In their answer to the appeal, plaintiffs pray that the judgment of the 
lower court be amended and they allowed, as damages, the sum of five 
thousand dollars. The facts disclosed on the trial do not authorize 
either the amendment or reversal of said judgment, which is affirmed 
with costs. 

Rehearing refused. 


No. 5416. 


Gorpon & GomILLA vs. WricgHTt & CLARK. 


Before a third person can sue on a policy of insurance to which he is not a party, no 
matter what his interest in the insured property may be, it must be shown that 
the policy was assigned to him with the written consent of the assurer, and that 
the property assured had been assured as his property. 

A claim not set up in the pleadings will not be allowed by this court. 

A consignee who fails to insure property shipped to him and received by him, 
after having been instructed to insure’ by the shipper, is liable for any loss reé- 
sulting from his not having insured. 

A consignee who has insured a consignor’s property in his, consignee’s. name, and 
fails to collect the insurance money, becomes liable himself as insurer. 


| from the Sixth District Court, parish of Orleans. Saucier, 
J. 


Randolph, Singleton & Browne, for plaintiffs and appellees. 
H. H. Bryan, for defendants. 
The opinion of the court was delivered by 
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Spencer, J. Plaintiffs, a commercial firm of New Orleans, bring this 
suit by attachment against defendants, a commercial firm of Jefferson, 
Texas, for $1629 41, with five per cent interest from first March, 1872. 
They allege that in the latter part of 1871, and early in January, 1872, 
they consigned to the defendants for sale 500 barrels of flour, which de- 
fendants duly received. That defendants refuse and neglect to account 
for a portion of said flour, by reason of its having, while in their ware- 
house at Jefferson, been destroyed by fire in the month of February, 
1872. That said defendants were instructed to insure said flour. That 
it was in the usual course of business, their duty to insure it—that they 
had insured similar shipments made to them by petitioners or at least 
had charged petitioners with the premiums of insurance, which in every 
instance were duly paid by petitioners—and that said defendants had 
charged petitioners with the premiums of insurance on this particular 
lot of flour—that said defendants are liable for 167 barrels of flour 
worth $1472 and for damages done to other barrels to the amount of 
$354 75, less a credit of $197 34, leaving due $1629 41. They pray for 

attachment and garnishment. 

"The defendants answer in substance, that they were not the agents 
of plaintiffs; that if they were they were not bound to insure; that in 
point of fact they did insure and that they are not liable for said loss, 

There was judgment for plaintiffs as prayed for, and defendants ap- 
peal. ? 

The evidence satisfies us that plaintiffs shipped the flour to defend- 
ants for sale, and that defendants received it, and stored it in their waie- 
house. That defendants were in the habit of insuring the plaintiffs’ con- 
signments, charging insurance premiums therefor, which were always 
paid by plaintiffs. That in point of fact they (the defendants) had this 
particular flour entered as insured under their open policy with “the 
Texas Banking and Insurance Company” and charged plaintiffs with 
the premiums thereon. This policy was payable only to the defendants 
or their assignees. The insurance attempted was effected in their 
name, and not in that of plaintiffs, who could not have maintained an 
action on the policy. The insurance officers swear that defendants 
overloaded their policy, which was for only ten thousand dollars, and 
that the company had paid them all it owed under the policy. 


Under this state of facts the right of plaintiffs to recover is too plain 
for discussion. If the defendants did insure, it was in their own name, 
and it was their duty to collect. If they did not, it was their neglect of 
a plain duty which makes themselves liable as insurers. They can not 
avoid this liability by pretending that plaintiffs had more especially 
charged one of their (defendants’) clerks with the sale of this flour, There 
















814 SUPREME COURT OF LOUISIANA, 


Gordon & Gomilla vs. Wright & Clark. 


is no sufficient proof of that fact, and there is no pretense that defend- 
ants were not the consignees. 

It is therefore ordered, adjudged and decreed that the judgment ap- 
pealed from be affirmed with costs of both courts. 
Marr, J., recused. 


On REHFARING. 


The opinion of the court was delivered by 
DeBtanc, J. Inthe brief which he filed a few months before his death, 
the able, unpretending and regretted attorney who then represented the 
defendants, based his application for a rehearing of this cause, on the 
ground that the policy of insurance, though issued in his client’s name, 
was procured for the benefit of plaintiffs, and that they could and should 
have sued thereon. 

He has quoted from the reports of several States to establish that 
“when a promise is made to one for the benefit of another, he for whose 
benefit it is made may bring an action for its breach.” This, assuredly, 
we have never denied, for that plain doctrine is consecrated by our leg- 
islation and jurisprudence. Here, that doctrine is a law, and the action 
given for the breach of such a promise is the equitable action. C. P. 35. 

In our previous opinion, what did we maintain? That the insurance 
was effected in defendants’ name, that, in substance as in form, the policy 
is payable but to them or their assigns, and that, as plaintiffs could not 
legally have sued thereon, it was defendants’ duty, we should have said 
their right, to claim, sue for and collect an indebtedness, the evidence of 
which ever was and still remains in their hands; but we have neither en- 
tertained, nor published the more than extravagant proposition “ that an 
agent, who makes a contract for his principal is bound to enforce that 
contract, even by litigation.” 

The policy is before us, and we have to read it as it is written, to con- 
strue it according to its stipulations. By its terms, who were insured ? 
Wright & Clark alone. Against what and for what amount were they 
insured? Against fire and for any amount not exceeding ten thousand 
dollars. Whose property the policy was intended to cover? Their own 
and any property held by them on trust or on commission. 

To have enabled plaintiffs to bring an action on that policy, three con- 
ditions had to be complied with: 

First—The policy would have had to be assigned to them, and it could 


have been so assigned but by written consent of the corporation. That 
consent was neither asked, nor given. 
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Second—They would have had to allege and prove that the property 
held on commission for them had been insured as such. This was not 
done. 

Third—They could have successfully sued but on a policy not exceed- 
ing ten thousand dollars, and defendants’—this is not disputed—did ex- 
ceed that amount and was overloaded. 

Two important facts were sworn to by the general agent of the insur- 
ance company and they stand uncontradicted. He did not know Gordon 
& Gomilla in connection with this policy, nor that any flour of others 
was destroyed by the fire: but, so far as he knows, what was due to 
Wright & Clark, under the policy, had been settled and paid. 

Under these circumstances, are they not liable for the full value of the 
flour which was entirely destroyed, and for the injury done to the bal- 
ance? In that respect, our conviction was and still is that they are 
bound. So we held and so we hold. . 

We have found, in our former decree, an error of fact, and that error 
we hasten to correct: it is as to the value placed by us and by the lower 
court on a portion of the flour, the Alvarado, for which we should have 
allowed, not nine dollars as we have done for the Figaro, the best of the 
two brands, but only eight dollars and a half, as there was, between 
those brands and according to Gomilla’s own statement, a difference of 
fifty cents per barrel. That excess was charged on ninety-one barrels 
and should be deducted from plaintiffs’ claim. 

In their printed argument, defendants contend that they should also 
be allowed a commission of two and a half per cent on any balance for 
which they may be held liable, as that balance shall represent the full 
value of the property consigned to them, and be, we must presume, 
equal to the amount of the proceeds which would have been realized 
from the sale of the flour. That commission is not claimed in their 
pleadings and can not be allowed. 

It is therefore ordered that the former decree of this court be set aside, 
and the judgment of the lower court avoided, annulled and reversed. 

It is further ordered, adjudged and decreed that there be judgment 
in favor of plaintiffs, Gordon & Gomilla, and against defendants, the 
firm of Wright & Clark, and against Mark H. Wright and P. B. Clark, 
the individual members of said firm, in solido, for the sum of fifteen hun- 
dred and eighty three dollars and ninety-one cents, with legal interest 
thereon from judicial demand, with privilege on the property attached 
by plaintiffs; the costs of the appeal to be paid by Gordon & Gomilla, 
those of the lower court by defendants. 

Mr. Justice Marr took no part in this decision. 
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No. 6727. 


STATE EX REL. Fuqua, Tutor, vs. F. D. Brame, SpectaL JUDGE. 


On the recusation of a district judge in a particular case, an attorney at law can 
not be compelled to accept the appointment of judge ad hoc, to try the case in 
place of the recused judge; nor to act, even after having accepted the appoint- 
ment, and passed on some preliminary questions in the case. 


— for a mandamus. 


Wedge & Moore, Calhoun Fluker, and Labatt & Clinton, for relator. 

Respondent for himself. 

The opinion of the court was delivered by 

Spencer, J. Certain suits are pending in the district court of East 
Feliciana between the relators and K. A. Cross. The judge of that court 
having been of counsel previous to his election, recused himself, and ap- 
pointed the defendant Brame, an attorney of that court, special judge 
to try them. Brame accepted the appointment, took the oath as judge 
ad hoc, and tried some preliminary questions and exceptions therein. 
Subsequently he stated from the bench, that, while he had no interest in 
the suits, nor had been of counsel, nor was related within the fourth 
degree to any of the parties, he was a personal friend of Mr. Cross, and 
had some family relationship with parties to the suit. He therefore de- 
clined to sit longer as judge ad hoc,and vacated the bench, refusing to 
proceed with the trial. 

Relators thereupon apply to this court for a mandamus to compel him 
to proceed as judge ad hoc to the trial. 

The defendant answers in substance to the rule nisi— 

First—That article ninety of the constitution does not compel an at- 
torney, not a judge of any court, to abandon his own business and 
assume against his will the office and responsibilities of a judge in any 
court or case. 

Second—That he has been appointed against his will, during the 
present term, judge ad hoc to try at least half a dozen cases like the 
present and that “the said appointments are attended with neither 
honor, nor profit, and are a nuisance.” 

Third—That such compulsory service would be involuntary servitude, 
in violation of article thirteen of the constitution of the United States. 

Fourth—That act No. 70 of 1876 provides for the disposal of cases 
like the present, where no attorney possessing the requisite qualifica- 
tions will serve as judge ad hoc. 

The course of the defendant looks very much like trifling with serious 
interests and his answer is wanting in that gravity which ought to char- 
acterize judicial proceedings. He should not have accepted unless he 
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intended doing his duty. But we know no law by which we can compel 
him to do so. The ninetieth article of the constitution requires the 
judge to appoint an attorney, but does not make it obligatory on the at- 
torney to accept, or having accepted, to compel him to serve. If he be 
considered as an officer, a judge, still he has the right to resign, pro- 
vided he does not do so inopportunely and to the defeat of the rights of 
others. His action in this case amounts to a resignation; and although 
it appears by the certificaté of the district judge that there is no other 
attorney at that bar who can be appointed, we do not think that the re- 
lators are remediless. The act No. 70 of 1876 provides, we think, speci- 
fically for their case, and enables them to have their cases tried by 
transfer to another district. 

The mandamus is therefore refused with costs to be paid by relators. 


No. 6589. 
JAMES J. O’Hara vs. Mrs. E. Boorn anp NicHOLAS CONNELL. 


When an owner of property within this State, who is absent from the State, is sued, 
in acourt, within whose jurisdiction the property is situated, he may be brought 
into court and have a judgment in rem rendered against him, either by attaching 
the property, or by having a curator ad hoc appointed to represent him. Ser- 
vice of citation on such curator is sufficient. 

The purchaser of unmortgaged property, sold under the decree of a court of com- 
petent jurisdiction, rendered in a suit where the proper parties were duly rep- 
resented, can not have his title to the property assailed in any collateral man- 
nec; or, on the ground of irregularities in the legal proceedings which only the 
defendant in the proceedings could plead. 

The adjudication of property sold under execution, at the suit of a privilege cred- 
itor, for a price less than the amount of a prior privilege is utterly void. 

Seizure of property under the execution of a valid judgment, gives alien on the 
property, superior to any privilege recorded against it subsequent to the seizure. 


| from the Fourth District Court, parish of Orleans. Lynch, 
J. 


Hornor & Benedict, for plaintiff and appellee. 

T. Gilmore & Sons, for Connell. 

The opinion of the court was delivered by 

DeEBianc, J. The defendant, Sarah E. Booth, was the owner of the 
square of ground bounded by Liberty, Howard, Washington and Fourth 
streets, in the city of New Orleans. 

Nicholas Connell, as transferee of one J. Fallon, and O’Hara, the 
plaintiff, were both creditors of Mrs. Booth for the cost of laying side- 
walks, curbs and gutters, under contracts with the city—Fallon on Lib- 


erty street, O'Hara on Howard street, 
52 
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Fallon’s privilege was recorded on the fourth of March 1872, O’Hara’s 
on the ninth of March 1876. 

Connell sued on the claim transferred to him by Fallon, and, on the 
tenth of May 1875, obtained judgment against Mrs. Booth for $669 71, 
with recognition of his privilege on the lot of ground above described. 

On this judgment execution issued and was levied in July 1875. The 
property subject to Connell’s privilegé was seized, advertised for sale, 
and adjudicated to him for $1600, but on account of alleged informali- 
ties in the proceedings, said property was re-advertised, and, on the fif- 
teenth of April 1876, re-adjudicated to Connell, for $300. 

On the twenty-fifth of March 1876, O’Hara brought suit against Mrs. 
Booth and Connell, on his herein-mentioned claim, and, on the third of 
May, obtained judgment against Mrs, Booth alone, for $820 28, with rec- 
ognition of his privilege. His demand against Connell was rejected. 

It was after the first and before the second adjudication of the prop- 
erty to Connell, and while said property was under his, said Connell’s 
seizure, that O’Hara’s privilege was recorded and his judgment obtained. 

O’Hara issued execution upon his judgment against Mrs. Booth, and 
caused to be seized, as belonging to her, the lot which, already, had been 
sold to Connell. The sale, under O’Hara’s execution, took place on the 
fifth of August 1876, and, at that sale, the property twice before adjudi- 
cated to Connell, was purchased for $100 by A. Hero, Jr. 

It was after this last adjudication, that O’Hara filed the rule in and by 
which Connell was called upon to show cause why the privilege securing 
the claim transferred to him by Fallon should not be cancelled. To this 
rule, Connell excepted on the grounds that such issues as it presented 
could not be tried during the court’s vacation, and that his rights on 
the property could not thus be collaterally attacked. 

In answer to these exceptions, O’Hara’s counsel contend, in their 
printed argument— 

1. That Fallon’s privilege was not recorded at the date fixed by the 
3274th article of the Civil Code, and that, under a decision of this court 
reported at page seven of the twenty-seventh Annual, he was not enti- 
tled to any privilege whatsoever. 

2. That the judgment of Connell, as transferee of Fallon, is an abso- 
lute nullity, for the reason that, having no privilege, he had no right to- 
proceed against Mrs. Booth, an absentee, by the appointment of a cura- 
tor ad hoc. 

3. That said curator was appointed without a previous citation to 
Mrs. Booth, before it had been shown that she was an absentee, and 
that he, said curator—though it does not appear that he was cited—an- 
swered Connell’s demand by a general denial, upon which, on the tenth 
of May 1875, judgment was rendered against Mrs. Booth. 
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Fallon’s claim against Mrs. Booth is not disputed; its rank alone is 
contested. That claim, its amount and its character are recognized by 
the judgment of a competent court—that judgment was executed in the 
presence of O’Hara; he protested, but irregularly, against the execution 
under which Connell acquired title to the property, on which they both 
allege and tacitly admit they had a privilege. 

Could O’Hara, disregarding the title so acquired, proceed to seize and 
sell as still belonging to Mrs. Booth, the property which, to his knowl- 
edge, had passed from Mrs. Booth to Connell? He seems to think that 
he could. In this, he is mistaken. Mrs. Booth was absent from and 
owned property in the State; she was, beyond any doubt, indebted to 
Connell, and, when sued by the latter, was properly represented by a 
curator ad hoc, on whom, as such, citation was served on the first of 
April 1874. 

There may be, in the proceedings which are the basis of Connell’s 
title, a slight inobservance of the rigid course which should be pursued 
to bind absentees and justify the sale of their property; but, if they do 
exist, most of the irregularities complained of, considering the evidence 
now before us, would only authorize those defenses and actions personal 
to the absentee, and do not import that absolute nullity, which, to be 
pronounced by the court, needs but be referred to and suggested, and 
which, at any time and under all circumstances, may be urged by any 
interested party. 

The curator ad hoc may seem to have been a little too hasty in filing 
his answer; unexplained, that haste may leave the impression that he 
acted before communicating with Mrs. Booth; but, had he corresponded 
with her, would she have imparted any information he had not, and 
would any additional information have changed the form and substance 
of the curator’s answer? That is not probable. He may have had rea- 
sons to believe that, in the interest of the absentee, to avoid the useless 
expenses of a litigation which could be but uselessly prolonged, the im- 
mediate trial of a suit on an indisputable and undisputed claim was as 
proper as desirable. This did, nor could, in no way, expose or affect 
the rights of O’Hara. 

Mrs. Booth might, with what result, we are not prepared to decide, 
assail as apparently irregular and suspicious two successive adjudica- 
tions of her property to the same party, under the same execution; the 
first for sixteen hundred dollars, the last for only three hundred. That 
right, in a proper pleading and under proper allegations, her creditof 
might invoke and exercise; but he neither could, nor can, by mere sug- 
gestions in argument, ask of any court to ignore the existence of a title, 
derived from the execution of a judgment rendered after citation, the 
joining of issue, a trial, and the uncontradicted proof, if not of Connell’s 
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claim and privilege, at least of the as yet undenied correctness of his 
claim. . 

Instead of contending for a preference over the price of either the 
first or the second sale, O’Hara has chosen to proceed directly against 
the property, as if it had neither been seized nor sold under Connell’s 
execution; he has chosen to seize after an executed seizure, to sell after 
a previous sale, to acquire after the title thus acquired had, to his 
knowledge, passed from the seized debtor to one of her creditors—and, 
in. its present form, his action can not prevail. 

For at least two reasons, plaintiff's demand should be disallowed: 

1. If, at the date of the sale made under his execution, the title to the 
property was in Mrs. Booth, Hero’s bid of one hundred dollars was en- 
tirely insufficient to discharge the prior privileges and mortgages bear- 
ing on said property, and its adjudication at that price was absolutely 
void. C. P. 684, 

2. ‘Whether Fallon’s transferred claim was or was not properly certi- 
fied and recorded, Connell, by his seizure, which antedates the recording 
of the evidence of O’Hara’s contract, was invested with a privilege 
which entitled him to be paid by preference to all other creditors of 
Mrs. Booth, out of the price of the property seized. C. P. 722; 27 An. 
290. 


It is, therefore, ordered, adjudged and decreed that the judgment ap- 
pealed from be and it is hereby annulled, avoided and reversed, and 
plaintiffs rule dismissed at his costs in both courts. 


On APPLICATION FOR REHEARING. 


The opinion of the court was delivered by 

Spencer, J. Even if the plaintiffs rights are of the character repre- 
sented by him, and even if the defendant Connell had no privilege, still 
we could give him no relief under the form of action pursued in this 
case. 

If we treat and consider Connell’s judgment as but an ordinary debt 
without privilege, still the seizure and sale of Mrs. Booth’s property 
thereunder undoubtedly had the effect of transferring that property to 
him; and if it is true as asserted by plaintiff that he had thereon prior 
to the sale a valid and subsisting privilege, superior to any right of 

‘onnell, that privilege was not divested by the sale. We can not treat 
that sale as a nullity. The lawis too plain for that. Where the sale of 
a debtor’s property is real and not simulated, and where a creditor has 
not a privilege or mortgage containing the pact de non alienando, the 
creditor can not disregard the sale and seize the property. His only 
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remedy, if an ordinary creditor, is the regular revocatory action, with 
allegation and proof of the debtor’s insolvency—if a mortgage or privi- 
leged creditor, he may proceed by the hypothecary action. Now it’is not 
pretended that the rule in this case comes under either of these forms 
of action; and plaintiff must therefore fail, unless the judgment of Con- 
nell, and therefore the proceedings under it, were absolutely and radi- 
cally null. The plaintiff contends that they were, first because Mrs. 
Booth was represented by a curator ad hoc upon mere allegation of her 
being an absentee; and second because, an absentee can only be brought 
into court by attachment or seizure of his property, if the seizing credit- 
or has no privilege. It will be time enough to discuss the question 
whether Mrs. Booth was or was not an absentee, when Connell’s judg- 
ment is attacked by her on that ground, or by her creditors, in a proper 
form of action. One thing is clear and that is, that if she was in point 
of fact an absentee, then the appointment of a curator ad hoc to repre- 
sent her, could not be invalidated because made by the judge on in- 
sufficient proof or even without proof. We must presume that the 
judge did his duty, and we think this record shows that he did, for 
throughout this litigation she is treated as an absentee, even by the 
plaintiff himself. Nor is it true under the jurisprudence of this State as 
now settled, that an absentee owning property in this State can only be 
brought into court by the attachment or seizure of his property, when 
the creditor has no privilege. 

The rule as now settled (and we believe correctly) is that, where an 
absentee owns property in this State, any creditor may bring him into 
court, quoad that property, by the appointment of a curator ad hoc, and 
that the judgment rendered contradictorily with the curator may be 
executed on that property. The judgment is good in rem, but not in 
personam. Of course it would have to appear in the pleadings and 
proof that the absentee owned property within the jurisdiction of the 
court. 

In conclusion if Mrs. Booth was and is insolvent, and the judgment 
of Connell a fraud upon her other creditors, the revocatory action must 
be resorted to. If the complaining creditor has a mortgage or privilege 
upon the property alienated, he may resort to the hypothecary action. 
If the sale is a simulation, or if the creditor holds a mortgage or privi- 
lege under the pact de non alienando, he may disregard the sale and 
seize, but not otherwise. Plaintiff does not allege or pretend himself to 
be within these exceptions. 

Rehearing is refused. 
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JOACHIM BorDE vs. Mrs. WILLIAM ERSKINE ET AL. 


When an additional party is made to an appeal after the execution of the appeal 
bond in favor of the clerk, a new bond is not necessary. 

On such a bond all parties to the appeal, no matter at what stage of the proceedings 
they may have become parties, have their recourse. 

Citation of appeal should be served on a resident party in person, or at his domi- 
eile, not on his attorney. But if an improper citation has been made by the 
sheriff, not shown to have been caused by the fault of the appellant, it will not 
justify the dismissal of the appeal. 

The filing of properly certified copies of missing parts of a transcript, absent by 
fault of the clerk of the lower court, will be allowed, although it is not the 
method prescribed for perfecting an incomplete record. 


PPEAL from the Second Judicial District Court, parish of Plaque- 
mines. Pardee, J. 
E. Bermudez, for plaintiff in rule. 
H. L. Lazarus, for defendant in rule. 
E. H. McCaleb, for defendants. 
Sambola & Ducros, for Mrs. Fernandez, appellant. 


On MortION TO DISMISS. 


The opinion of the court was delivered by 

Mannine, C.J. The plaintiff instituted a suit for the partition of a 
plantation owned by him in common with the defendants, in which there 
was rendered a judgment for a partition by licitation. There was a 
sale, and Mrs. Carmen Fernandez was the purchaser. In March, 1877, 
Boarde, the plaintiff, alleging that the property was incumbered with 
certain mortgage3 which he describes, and that Mrs.-Fernandez was the 
adjudicatee, and that their erasure is necessary to give her a clear title, 
took a rule to shew cause why they should not be erased. The rule was 
served on all the joint owners, and upon the under tutor to two minors 
who were defendants, whose mother and tutrix was a co-defendant, and 
also upon the mortgagees, except one. On trial, the rule was discharged, 
and Boarde appealed. He furnished no bond, and abandoned the ap- 
peal. 

In April the purchaser prayed an appeal by petition, making all the 
mortgagees and owners parties, except Boarde, which was granted upon 
a bond of two hundred and fifty dollars, which was duly executed with 
surety. Subsequently, upon discovering that Boarde had been omitted, 
she filed a supplemental petition supplying the omission, and there was 
an order making him a party, and he was cited. No additional bond 
was given. 

The mction to dismiss is based on several grounds. One of them is 
that the failure to execute a new and additional bond vitiates the appeal 
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as to Boarde, who is a necessary party. This is untenable. The bond 
is in favor of the clerk, and all parties to the appeal can recover on it. 
And besides if Boarde himself does not complain of the want of an 
additional bond, it is not for the appellants to complain for him. The 
circumstance that Boarde’s name was not included in the original peti- 
tion for appeal would have been fatal, had the defect not been cured by 
the supplemental petition and citation upon it. We are referred to 
several decisions to the effect that those only are parties to the appeal 
whose names are in the bond. All of them are under the old law which 
required the insertion in the appeal bond of all the parties, a provision 
which sometimes was so incapable of sure fulfillment that the legisla- 
ture tardily, but effectually, removed the difficulty by substituting the 
name of the clerk, and authorizing the parties to avail themselves 
of it. : 

Another ground for dismissal is the want of proper citation to the 
under tutor, He was a party to the partition suit, and was regularly 
cited therein. The citation of appeal was served on his attorney, which 
is the proper mode of service on a non-resident. Code of Practice, art. 
582. But he is a resident of the State, and was at that time, if the 
sheriff's return,be correct, absent. The service should have been at his 
domicile. Ratliff vs. Creditors, 14 La. 292. Under the act of 1839, an 
appeal will not be dismissed on the ground of irregularity in the service 
of citation, if it is not imputable to the appellant. We think that statute 
protects the appellant in this case. She alleged in her petition of ap- 
peal that the under tutor was a resident of Orleans, and prayed for his 
citation. The sheriff should have known how to cite him. There is 
nothing before us to shew that the appellant, or even her attorney, mis- 
directed the sheriff, and by her own fault caused an improper service to 
‘be made. 

Another objection is urged that the record is incomplete, and the ap- 
pellant has attempted to supply its deficiencies by filing along with it a 
copy of a missing paper. The clerk also makes a supplemental certi- 
ficate as to some omitted words in the transcript. These omissions are 
attributable to the clerk, and should not prejudice the appellant. The 
proper and regular mode of perfecting the transcript is by a writ of 
certiorari, but as was said in Baltimore v. Parlange, it is useless to order 
the writ when certified copies of the missing documents have been filed. 
25 Annual, 335. 

The facility for dismissing appeals that formerly existed, and of which 
parties constantly availed themselves to the great detriment of substan- 
tial justice, has been restricted by the wise substitution of an officer to 
the names of the litigants in the appeal bond, so that an appeal by 
motion can rarely be dismissed for technical objections. It would be 
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an equally wise amendment of the law, if the process of taking and 
serving an appeal by petition were simplified by some equally effectual 
means. 


The motion to dismiss is denied, and the case is continued with leave 
to the appellant to have the under tutor properly cited. 


No. 6409. 
State vs. T. J. NEWHOUSE AND A. NEWHOUSE. 


In the selection of the persons from whom the regular juries shall be drawn for the: 
trial of cases in the Superior Criminal Court for the parish of Orleans, the jury 
commissioners appointed under the law to make the selection, can not delegate: 
that duty to any other person. 

The jury commissioners must themselves make the selection, and must make it 
from all the qualified voters of the parish of Orleans. 

Their mere approval of a selection made by some one else, can impart no validity to 
the selection. 

A jury commissioner who has accepted another office, and qualified in it, is thence- 
forth constitutionally disqualified from serving as a jury commissi)ner. 


from the Superior Criminal Court. Steele, J. 


H. N. Ogden, Attorney General, for the State. 

Cullom & Castellanos, for T. J. Newhouse, defendant and appellant. 

The opinion of the court was delivered by 

Spencer, J. The defendants were indicted, and tried at the April term 
1876 of the Superior Criminal Court, for murder. The verdict of the 
jury was not guilty as to A. Newhouse and guilty of manslaughter as to 
T. J. Newhouse, who was accordingly sentenced to twenty years hard 
labor. He appeals and presents various grounds for reversal of said 
verdict and sentence. We shall notice but two of them. 

The fifth section of act No. 124 of 1874 provides: 

“Be it further enacted, etc., That on and after the first day of April, 
1874, all grand and petit juries in the district courts, civil and criminal.,. 
for the parish of Orleans, shall be drawn pursuant to the provisions of 
this act, as follows: There shall be two jury commissioners, to be se- 
lected from the qualified voters of the parish of Orleans, and appointed 
by the Governor, who shall hold their offices and be removable at the 
pleasure of the Governor. The commissioners shall receive for their 
services five hundred dollars, each, per annum, payable quarterly by the 
city of New Orleans. They shall select impartially from the citizens of 
the parish of Orleans having the qualifications requisite to register as. 
voters, the names of not less than five hundred good and competent. 
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men, a list of whose names shall be made out and returned certified un- 
der their hands to the clerk of the Superior Criminal Court, to be filed 
by him in his office; said list shall be kept complete and supplemented 
from time to time. Each of the names on said list, and all supplemental 
lists shall be written out by said clerk on a separate slip of paper, to- 
gether with the place of residence of each person, and the slips of paper 
on which shall be written the names and places of residence of persons 
on the said list, shall be placed in a box or wheel to be kept for that pur- 
pose by the sheriff of the court, and ten days before the expiration of 
every month in which the said Superior Criminal Court shall hold its 
sessions, the said commissioners together with the criminal sheriff, shall 
proceed to draw from said box or wheel not less than forty-eight names, 
and the persons whose names shall be so drawn, shall constitute the 
petit jury for the month or session of the court succeeding such draw- 
ing,” ete. 

Before proceeding to trial the accused challenged the array of petit 
jurors, and moved to quash and set aside the venire, on various grounds, 
among which were these: 

First—That the names from which the venire was drawn and out of 
which the petit jury was composed, were not selected by the jury com- 
missioners, but that a list of over two hundred names: was furnished by 
one Lionel Adams to said commissioners, and said names were put into 
the wheel from which said venire was drawn. 

Second—That in the said wheel at the time said venire was drawn, 
there were names of persons selected by James Lewis and Smallwood as 
jury commissioners, at a time when said Lewis was not a jury com- 
missioner, he having months before resigned said office and accepted 
that of police commissioner, both offices being of trust and profit. 

Both of these objections were we think clearly shown to be true in 
point of fact. It seems that the commissioners to lighten their labors 
asked Adams to furnish them a list of two or three hundred names for 
the jury wheel, which he did. The commissioners in their testimony 
state that they looked over and approved this list after Adams prepared 
it. The district judge was of opinion that this was a substantial cem- 
pliance with the statute and that the commissioners by approving, made 
the list their own selection. We donot think so. Toso hold would be 
equivalent to affirming that the commissioners could act by proxy or 
deputy in the performance of their very important and grave duties. 
Nothing in the statute justifies such an inference. Much less could their 
functions be performed by a person like Mr. Adams, who was, as it were, 
a mere bystander, under none of the obligations of an officer, or even of an 
agent or proxy. It is manifest that there would and could be no security 
for the accused against packed juries, if they be selected in this loose 
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way. The intent of the law was that two responsible and competent 
men should, under the appointment of the Governor and under the sanc- 
tion of an oath, select from all the voters of the parish, a list of persons 
to serve as jurors; that they should inspect and select from the names of 
all the voters, and not simply inspect and approve what might be “ a cut 
and dried” list of two or three hundred names. Such a system is too 
liable to abuse to be tolerated or sanctioned by courts charged with the 
lives and liberties of the citizen. 

It seems that James Lewis was one of the jury commissioners up to 
August 1875, when he tendered his resignation and was appointed a po- 
lice commissioner by the Governor, with a salary of $2000 per annum. 
His salary as jury commissioner was five hundred dollars per annum. 
He in August 1875 took the oath, and qualified as police commissioner 
and entered fully upon the duties of his new office, But as the Governor 
did not appoint his successor as jury commissioner he continued to act 
as such also up to and including February 1876, drawing the salary of 
both offices. 

The 117th article of the constitution declares that “no person shall 
hold or exercise, at the same time, more than one office of trust or profit, 
except that of justice of the peace or notary public.” 

In the case of the People vs. Carrique 2 Hill 93 the Court of Errors 
and Appeals of New York held: “The appointment of a person to an 
office incompatible with one held by him is valid and he has a right of 
election between the two. If he accepts, take the oath and enter on the 
duties of the second office, the first is absolutely determined.” 

The constitution declares all offices of trust or profit incompatible with 
each other, when held by the same person, except ome of them be justice 
of the peace or notary public. 

By accepting and entering upon the duties of the office of police com- 
missioner James Lewis ceased, ipso facto, to be a jury commissioner. 
And it appearing that the wheel from which the venire in this case was 
drawn, did, at the time of said drawing, contain the names of persons 
placed there by James Lewis after he ceased to be a commissioner, the 
venire was unlawful. 

Article 122 of the constitution, directing that all officers “shall con- 
tinue in the discharge of their duties, until their successors are quali- 
fied,” has no application to a case like this, where the office has been ab- 
solutely vacated. The absurdity of such an application of it, will be 
made manifest by illustration: Should the Chief Justice of this court be 
elected Governor, could he fill both places until he saw proper to appoint 
his own successor on this bench? We conclude therefore that the chal- 
lenge of the array and the motion to quash the venire, made before trial 
and in limine, should have been sustained. 
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It is therefore ordered adjudged and decreed, that the verdict and 
sentence appealed from be set aside and annulled and it is further or- 
dered that this cause be remanded to the court a qua for a new trial, ac- 
cording to law. 


No. 5786. 
Hetrs oF GutTurRREz vs. B. & W. CRONER ET AL. 


An appeal bond given for the full amount required by law, but in which two, or 
more sureties bind themselves, each for a designated part of that amount, isa 
good and legal bond. 


Ap” from the Sixth District Court, parish of Orleans. Saucier, 
J. 


George L, Bright, for plaintiff and appellee. 
Cotton & Levy, for defendants. 


On MoTION TO DISMISS. 


The opinion of the court was delivered by 

Marr, J. In this case each of the two sureties bound himself for one 
half of thé amount of the appeal bond. Appellees move to dismiss the 
appeal on the ground that the law requires the sureties to bind them- 
selves, each, for the whole amount. 

There might have been some foundation for such a motion under the 
Code of Practice, article 575, as originally promulgated. The English 
text, which is merely a translation of the original compilation in French, 
required the appellant to give his obligation “ with a good and solvent 
security;” and the corresponding French text is, “avec le cautionnement 
@une personne bonne et solvable.” 

In the amendments to this article the phraseology is changed so as to 
read: “with good and solvent security.” Acts of 1868, p. 167; 18:9, p. 
11; Revised Statutes, 1870, sections 43, 567, 1921; Revised Code of Prac- 
tice, article 575. 

“Security,” the thing, ought not to be used as the synonym of “surety,” 
the person. The “security,” which the law requires, must be a single 
obligation : there is no good reason why there may not be several sure- 
ties who bind themselves, in the aggregate, for the entire amount, each 
binding himself for part only of that amount. Where the bond is for a 
large amount, better “security” would be afforded by a number of 
sureties, each having ample means to meet that part of the obligation 
for which he binds himself, than by a single “surety,” whose death or 
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insolvency, which might occur at any time, might either greatly impair 
or even destroy the value of the “ security.” 

Our predecessors decide that appeal bonds; in which there were sev- 
eral sureties, each binding himself for part only of the aggregate 
amount, were sufficient. 21 An. 443; ib. 730; 22 An. 124. These decis- 
ions are in conformity with our views of the law; and they have been 
followed in practice since 1869. 

The motion to dismiss is overruled, with costs. 


No. 5385. 


ANDREAS RicHovux vs. MAYER Bros. 


A principal who employs an agent to do a legal thing, is not liable in damages for 
any illegal act of the agent done in the execution of the mandate, to which the 
principal was not accessory, or privy. 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
Trial by jury. 

Hornor & Benedict and F. W. Baker, for plaintiff and appellant. 

James H. Grover, for defendant. 

The opinion of the court was delivered by ; 

Spencer, J. This is an action for $10,000 damages for malicious arrest. 
Defendants were judgment creditors of plaintiff for some $800. Being 
unable to find property they employed Pecora and two other detectives 
to hunt it up, promising them $400 if they found property to satisfy the 
writ. It seems the plaintiff was a Havana lottery ticket vendor and 
these detectives got him arrested on a charge for unlawfully selling 
them. The affidavit was made by one James Lawrence, a gambler. 
Plaintiff was taken to the police station and his valuables, consisting of 
watch, chain, $100 in currency, two checks, and some lottery tickets were 
taken into custody, and from his person, by the prison officials, and de- 
posited with their property clerk. Thereupon a deputy sheriff levied a 
jieri facias upon them under the judgment of Mayer Bros. vs. Richoux. 
Plaintiff was after about two hours bonded out and on next day the 
Fifth District Court ordered the sheriff to return to plaintiff his effects, 
which was done. No one appearing to prosecute the plaintiff, the charge 
was dismissed. Thereupon he brings this suit which was tried by jury, 
and there were verdict and judgment for defendants. Plaintiff appeals. 

The evidence satisfies us as it did the jury that the defendants were 
not privy to and did not authorize, or know of this arrest. They are 
not responsible for the illegal and tortious acts of the detectives, who 
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were employed to find property of plaintiff for seizure under defendants’ 

judgment. There was nothing wrong in such employment. And surely 

it did not authorize the employees to do the wrongful act complained of. 
The judgment is affirmed with costs of both courts. 


No. 5438, 
Mary Duncan vs. MicHaEL Duncan. 


Parol evidence is not admissible to prove an acknowledgment of, and promise to 
pay a debt, after the debt has become prescribed. 

Prescription will not be suspended on account of the absence of the creditor from 
the domicile of the debtor, when it appears that it was in the power of the creditor 
to reach the domicile, and there bring suit in time to avoid the prescription of 
his debt. 


PPEAL from the Fourth District Court, parish of Orleans. Lynch, 
J. Trial by jury. 
Belden & Handlin, for plaintiff and appellee. 
Foley & Buisson, for defendant. 


On Motion to Dismiss. 


The opinion of the court was delivered by 

Eaan, J. The motion to dismiss this appeal, filed on November 9, 
1877, is upon the identical ground taken in a former motion to dismiss, 
filed November 12, 1875, which was overruled by our predecessors. The 
appellee can not be permitted thus to revive an issue already decided 
against him. The motion to dismiss is overruled. 


ON THE MERITs. 


The plaintiff sued for $1490, money alleged to have been loaned to the 
defendant, in 1857 and 1858. The defendant pleads a general denial and 
the prescriptions of three, five, and ten years. There is a mass of con- 
tradictory, and (as the plaintiff has chosen her action) irrelevant testi- 
mony in the record, which it is unnecessary, therefore, to consider in the 
present case. The transcript has been made up with culpable careless- 
ness, and displays frequent and evident errors. There is, however, evi- 
dence enough in it to correct the principal errors, and to enable us to ad- 
judicate the case, and we shall proceed to do so. 

The plaintiff relies mainly upon two drafts or checks of the defendant, 
the dates of which are both erroneously given in the record, but are suf- 
ficiently shown by the evidence of plaintiff herself and other witnesses, 
to inform us that the first, that on the Bank of James Robb, was given 
some time in 1858, and the last, that on the Merchants’ Bank, some time 
in 1859, probably in February of that year. These drafts are both for 





SUPREME COURT OF LOUISIANA, 





Mary Duncan vs. Michael Duncan. 





the same amount, which is precisely that sued for, $1490, and the latter 
is admitted by the plaintiff, and otherwise shown to have been given, in 
lieu of the former, the bank of James Robb having been merged in and 
succeeded by the Merchants’ Bank. In June, 1860, the plaintiff went to 
Ireland to visit her relations, and took the drafts or checks with her, with- 
out having presented either of them for payment until her return to New 
Orleans, in November, 1868, when she presented the later check, that on 
the Merchants’ Bank, and was answered that there were no funds to 
meet it. Both checks were payable to her order, and drawn by the de- 
fendant. It is unnecessary t~ consider the effect, if any, of the late civil war 
upon the rights of the parties to this litigation in regard to the matter of 
prescription; as to whether this be considered an action for money loaned, 
which the plaintiff has chosen to make it, and by which she is bound, or 
on the check of the defendant, which seems only to have been intro- 
duced and relied upon of evidence of the alleged loan. 

There was no inability on the part of the plaintiff to reach the city of 
New Orleans (her own domicile and that of the defendant all the time), 
and to have instituted suit in ample time to have avoided the effect of 
any prescription applicable to either action. Neither can she be con- 
sidered to have presented the check within a reasonable time, as she 
might have done, either before or after the close of the war. It is, how- 
ever, urged that the defendant acknowledged the debt, and promised to 
pay it some time in 1871, within less than three years prior to the insti- 
tution of this suit, which was on the third of May, 1873. Even accepting 
the truth of the statements on this subject, they can not be considered, 
as the only evidence is parol acknowledgments and promises made by 
the defendant, “after prescription had already run,” to the reception of 
which the defendant excepted, and which was not receivable under the 
statute. R. C. C. 2278, paragraph four, which is but a reprint of the old 
law. This evidence was improperly received in the court below, and can 
not, therefore, be considered on appeal. 

Under the pleadings and the evidence, the defendant’s plea of prescrip- 
tion should have been sustained. The case was tried by a jury, and 
there was a verdict and judgment for the plaintiff, for one thousand dol- 
lars. Precisely how this sum was arrived at by the jury, the record does 
not inform us, and there are some circumstances in the case which may 
have affected the jury unfavorably toward the defendant, and tended to 
induce the verdict which, under the law and facts, we feel it our duty to 
set aside. Had the evidence been confined to that introduced by the 
plaintiff, or to the real issues in this case, we should be content to stop 
here. The defendant has, however, in his zeal to defeat the plaintiff’s 
present action, disclosed some facts which tend to show that, whether 
equitably liable to plaintiff or not, he may be, to some extent, legally so 
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in another action or other amount. We refer more particularly to the 
price of bank stock which he himself owns to have belonged to the plain- 
tiff, and the proceeds of which, when sold, appear to have inured to his 
benefit. Neither this nor any balance of rents collected, if such there be, 
can be allowed in this action; but, that no possible prejudice may result, 
the right of plaintiff, if any such she have, to recover in another action 
on these accounts, is reserved to her from this adjudication. 

This record has an unsavory odor of family discord, resulting, to all 
appearance, from a disreputable attempt to control the small means of 
an ancient maiden. It is probable, from the evidence, that so far at 
least as the defendant is concerned, the late war and its unhappy conse- 
quences of loss and decline of property and business, and an honest im- 
pression that he had essential rights, may have been mainly responsible. 
Plaintiff and defendant are brother and sister, and appear to have lived 
most amicably and happily together, as becomes that relation, for very 
many years, and with the utmost mutual trust and confidence. During 
all those years the plaintiff was the recipient from the defendant of many 
substantial evidences of brotherly regard and liberality, and, whatever 
may be her present legal rights as against the defendant, the evidence 
renders it probable that they are mainly due to that kindness and confi- 
dence, and that, but for the avariciousness and interference of others, 
who have contributed nothing toward, but who seek to control them, those 
rights would never have been strictly asserted or inquired into; but that 
the old and proper relation between the parties would have continued 
undisturbed, to the mutual benefit and happiness of both. While we 
can not reach or remedy this through the law, we can not permit it to 
pass unnoticed or unrebuked. We trust we shall not be called upon to 
witness its repetition. 

It is therefore ordered, adjudged and decreed that the defendant’s 
plea of prescription to plaintiff's action be sustained, and that the ver- 
dict of the jury and judgment of the court below be set aside and 
avoided, and plaintiff's suit be dismissed with costs of both courts. It 
is further ordered and adjudged that her right of action for any amount 
which may be due her from defendant on account of bank stock sold by 
him, and rents of property received and unaccounted for, if any such 
there be, be and it is hereby reserved to the plaintiff. 
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No. 6755. 


Mrs. B. S. HeartnG anp F. Greia vs. Mounp City Lire Insurance Com- 
PANY. 


No error or defect in the petition, order or citation in an appeal will cause the ap- 
peal to be dismissed, unless it be shOwn that such error or defect is to be im- 
puted to the appellant. 

Where a party sues in an individual capacity, and afterward, during the progress 
of the suit, subrogates a succession of which she is executrix to her rights, 
without notice of the subrogation to the defendant, the latter will not have the 
appeal he may take in the ease dismissed, because he has only cited the plaintiff 
in her individual capacity. In such case the appellant will be allowed time to 
cite plaintiff in her administrative capacity. 

Where one of the appellees has died, the appeal, as to his succession, can not be dis- 
missed until after his representatives have been made parties to the appeal. 


PPEAL from the Fifth District Court of the parish of Orleans. 
Rogers, J. 
Hudson & Fearn, for plaintiff and appellee. 
Merrick, Race & Foster, for defendant. 


On MOTION TO DISMISS. 


The opinion of the court was delivered by 

Marr, J. In October, 1871, John A. Bonnafon effected in the defend- 
ant company insurance on his life, for the benefit of A. Constant Hear- 
ing and Francois Greig, in unequal portions. 

In November, 1871, about two weeks before the death of Bonnafon, 
Hearing, with the consent of insurers, assigned his interest in this policy 
to his wife, Mrs. Barbet Schuster Hearing; and in May, 1872, Mrs. Hear- 
ing, authorized by her husband, and Greig, brought this suit to recover 
their respective shares under the policy. 

In December, 1872, Constant Hearing died; and his widow qualified as 

executrix under his will. It appears from the proceedings in this court, 
in the succession of Hearing, reported in 26 An. 326, that the creditors 
attempted to compel the executrix to have put upon the inventory, as 
.property of Hearing’s succession, his interest in this policy, and certain 
other policies effected by him on his own life, some in favor of his wife, 
some in favor of his wife and child; and that, in April, 1874, this court 
decided that none of these policies belonged to the succession, and af- 
firmed the judgment of the court of first instance refusing to have them 
put upon the inventory. 

In December, 1874, on motion of counsel for Mrs. Hearing, and on sug- 
gesting the death of her husband, and that she had transferred all her 
interest in the policy sued on to his succession; that this interest had been 
duly inventoried as the property of the said succession; and that she 
had been confirmed as sole executrix, it was ordered by the court that 
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the succession of A. Constant Hearing be subrogated to all her rights 
under the policy; “and that Mrs. Barbet S. Hearing, testamentary execu- 
trix, be made a party to this suit.” 














No notice of this was served on defendant; and the case proceeded’ 


without any change in the title. The appeal comes up to this court un- 
der the same title, “Mrs. Barbet Schuster Hearing and Francois ~— 
vs. Mound City Life Insurance Company,” etc. 

The trial commenced in December, 1874, and it was protracted so that 
it was finally submitted on the tenth of November, 1876. Judgment was 
rendered on the eleventh of December, 1876, and signed on the second of 
July, 1877, in favor of “ plaintiffs, the succession of A. Constant Hearing 
and Francois Greig;” and after the expiration of the term defendant took 
a devolutive appeal, by petition, in which the conclusion of the prayer is 
“that Mrs. Barbet Schuster Hearing and Francois Greig be duly cited to 
appear and answer the appeal.” 

Citations were issued, one addressed to Francois Greig; one addressed 
to Mrs. Barbet S. Hearing, which was served on her attorneys; and 
another addressed to Mrs. Barbet Schuster Hearing, which was served. 
on her in person a few days before the return day. 

On the return day, appellant suggested the death of Greig before the 
service of citation could be made; and asked for a continuance and de- 
lay in order to have the proper representative of his succession cited, 
when one shall be appointed. 

On the third day of the term counsel for “the succession of Constant 
Hearing, one of the appellees, represented by Mrs. Barbet S. Hearing, 
its testamentary executrix,” moved the court to dismiss the appeal on 
the grounds: 

First—That appellant did not, in the petition of appeal, pray to have 
said succession made a party, or to have the same cited. 

Second—That the said succession has not been cited to answer the ap- 
peal. 

Third—That appellant, in the petition of appeal, prayed to have Mrs. 
Hearing cited in her individual capacity, but not in her representative 
capacity; and that she was cited individually, but not in her representa- 
tive capacity. | 

Appellant thereupon moved the court to grant him time to have Mrs. 
Hearing cited in her capacity as testamentary executrix of A. Constant 
Hearing, on such terms as the court may deem meet. 

In Guerin vs. Bagneries, [9 La. 472], the plaintiff appealed from the 
judgment in favor of defendant. He did not make the parties called in 
warranty by the defendant parties to the appeal, and they were not cited. 
Appellee moved to dismiss on that ground. The opinion of the court was 
delivered by Judge Martin. He maintained that the parties called in war- 
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ranty were necessary parties; and that the appellant was bound to bring 
in all persons contradictorily with whom the judgment appealed from 
was rendered; but he added: “There appears to be no necessity to dis- 
miss the appeal. The case is a new one, and justice may be attained 
otherwise than by driving the parties out of court.” 


In the argument of the case, Judge Preston, counsel for appellant, not 
only did not ask to be allowed time to cite the the warrantors; but he 
argued that the appellant had nothing to do with them; that they were 
called in by the defendant for his protection; and that it was his business 
to have them cited to answer the appeal. Nevertheless, the court refused 
to dismiss the appeal, and allowed appellant time to have the warrantors 
cited. 

This decision was in strict accordance with the spirit of the old English 
statute of jeofail, 14 Edward, 111. It was rendered in 1836; and in 1839 
the Legislature gave it the sanction of positive law, by enacting that, 
“hereafter, no appeal shall be dismissed on account of any defect, error, 
or irregularity in the petition or order of appeal, etc., whenever it shall 
not appear that such defect, etc., is imputed to the appellant. Acts of 
1839, p. 170, section nineteen. Re-enacted, Revised Statutes of 1870, sec- 
tions 36, 1907; and since embodied in the Revised Code of Practice, arti- 
cle 898. 


The counsel for appellant has filed in this court his affidavit showing 
that when he went to the clerk’s office of the district court to prepare 
the petition and bond of appeal, he called for the papers in the suit; that 
the clerk informed him they were not in the office, having been delivered 
to a person who had taken them home with him to be copied for the ap- 
peal which it was known would be taken; and that he was compelled to 
draw his petition from his knowledge and recollection of the names of 
the parties as set out in their petition, copy of which he had. 

We think that we have the right to receive the uncontradicted affida- 
vit of counsel in such a case as this; but we find, without referring to it, 
nothing in the record from which it appears that the defect, or error, or 
irregularity complained of, in the petition of appeal is imputable as a 
fault to appellant. 


The suit was brought in the names of Mrs. Hearing and Greig. The 
subrogation, which was entered on motion of her counsel, was some two 
years and a half before the rendering of the judgment, and three years 
and a half before it was signed. It did not require that Mrs. Hearing 
should be dismissed as a party, but that she should be made a party in 
her representative capacity. She was the person to be cited; she was 
cited; and we do not see that the failure to add to her name, in the 
petition or citation of appeal, her quality and capacity as testamentary 
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executrix, is such a defect, or such error or irregularity as would justify 


the dismissal of the appeal. 


The representatives of Greig have not been cited; and the appeal can. 
not be dismissed as to his succession until it is properly represented.. 
The application of appellant to cure the defect complained of, by having . 


Mrs. Hearing cited in her representative capacity, causes no delay, no 
prejudice to the appellee; and, under the circumstances of the case, as 
disclosed in the record and proceedings in the court below, we could not 
dismiss this appeal without violating the letter and spirit of article 898, 


R. C. P., our statute of jeofail. We think the ends of justice can be bet- - 


ter attained otherwise. 

It is therefore ordered, adjudged, and decreed that the motion to dis- 
miss the appeal be overruled; and that time be allowed appellant until 
the second Monday of January, 1878, to have Mrs. Barbet Schuster 
Hearing, in her quality and capacity as testamentary executrix, repre- 
senting the succession of Antoine Constant Hearing, cited to appear and 
answer this appeal. 


No. 6712. 
City oF New Or eEans vs. J. B. Pianioto anp M. Popovic. 


The only evidence required to authorize a court to grant an order of seizure and 
sale, on certain promissory notes of the defendants, secured by a mortgage im- 
porting a confession of judgment, is a properly certified copy of the act of 
mortgage passed before a notary public and two legal witnesses, with the notes 
themselves paraphed by the notary, and identified with the act. 

Where a debtor makes a part payment of a debt evidenced by his two mortgage 
notes, one of which is due, and the other not due, and the partial payment is 
receipted by the creditor across the face of the matured note, the payment will 
be imputed to that note. In such case an order of seizure and sale need not 
make any imputation of payment; nor need such an order fix the exact balance 
due a creditor to whom partial payments have been made. 

On appeal from an order of seizure and sale this court will not consider the rights 
and obligations of the parties, growing out of another suit. On such an appeal 
but one question will be considered, and that is, was the evidence before the 
eourt below sufficient to authorize the order. 


| ee from the Sixth District Court, parish of Orleans. Rightor, 
J. 


B. F. Jonas, City Attorney, for plaintiff and appellee. 

E. Bermudez, for defendant. 

The opinion of the court was delivered by 

Marr, J. This is an appeal from an order of seizure and sale. 

Counsel for appellants, the mortgagors, has filed a brief, in which he 
admits, what is well settled in our jurisprudence, that the question on 
appeal in such cases is: Has the plaintiff submitted sufficient authentic 
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evidence in support of his demand? He insists, however, that this 
court must determine whether the lower court rendered such a decree 
as should have been rendered. He also urges that the prayer of the 
petition is vague, and does not state the capital claimed by plaintiff; 
and that there was an imputationof payment to be made, which should 
have been done by the judge in the judgment. 

Counsel also call our attention to the fact that the city is a party toa 
suit now pending in this court, on application for rehearirg, in which the 
title to the mortgaged property is involved ; and he asks that we will, in 
that case, grant the defendants, the appellants in this case, the relief 
which they claim. 

The petition for executory process in this case sets forth that the city 
is the holder and owner of two notes, drawn by appellants to their own 
order, and by them indorsed, both dated twenty-ninth June, 1872, each 
for $4176, one at three years, and one at four years, bearing interest at 
eight per cent per annum from date until final payment, secured by 
mortgage on certain land, described ; and that the note at three years is 
entitled to a credit of $3200, paid on account of it on the twenty-eighth 
of July, 1875. The prayer is that a writ of seizure and sale issue, com- 
manding the sheriff to seize and sell the property described, to pay and 
satisfy the claim on said notes in principal and interest, subject to the 
aforesaid credit, with five per cent attorney’s fees, five dollars costs of 
copy of the act of mortgage, and costs of suit. 

A certified copy of the act of sale, in which the mortgage is reserved 
and stipulated, passed before a notary and two witnesses, and the two 
notes, paraphed by the notary, and fully identified with the act, were 
filed with the petition. This evidence was all authentic: the act imports 
confession of judgment ; the credit of $3200 is written across the face of 
the note at three years, in the form of a receipt acknowledging the pay- 
ment of that amount, on the twenty-eighth of July, 1875, on account of 
that note ; and the prayer of the petition is clear and appropriate. 

The order of the court is: “ Let a writ of seizure and sale issue in this 
case as prayed for according to law :” and this is the judgment appealed 
from. 

There is no question of the imputation of payment. The note at four 
years did not mature until more than eleven months after the payment 
was made ; and the imputation was expressly made to the note at three 
years, which had become due about a month before the payment was 
made. 

It was a matter of mere calculation of the simplest kind, to ascertain 
the amount due in principal and interest, on the note at three years, up 
to the twenty-eighth of July, 1875, to deduct the credit of $3200, and thus 
to fix the balance bearing interest from that date. It was not the busi- 
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ness of the judge to make this calculation. In ordinary suits on prom- 
issory notes it is not unusual for judgment to be rendered for the face of 
the note sued on, subject to such credits as may have been admitted or 
proven on the trial ; and no law requires the judge to deduct the credits, 
and to fix the balance. 

We fail to discover any error or even irregularity in the proceedings 
in this case ; and we can not inquire in this appeal, certainly we can not 
go out of the record to ascertain, what may be the relations, or rights 
and obligations of the parties dependent upon the final decision in an- 
other suit. The simple question is, whether the order of seizure and 
sale was granted on proper and sufficient evidence ; and no fact or cir- 
cumstance not appearing in the record can be considered in determining 
that question. 

The appellee prays for the affirmance of the judgment, with damages. 
The appellants may have supposed that they had cause to complain, and 
to seek relief by appeal, although we find none in the record; and we 
shall not inflict damages upon them. 

The judgment appealed from is affirmed, with costs. 


. 


No. 5413. 
LEONVILLE AUGUSTIN vs. Mr. AND Mrs. M. P. Avia. 


The moment a succession under administration is closed, the probate court ceases 
to have jurisdiction of any ordinary suit then pending before it, in which the 
succession is a defendant. 

And any judgment afterward rendered in such suit by the probate court. is null 
and void. 


PPEAL from the Second District Court, parish of Orleans. Duvig- 
neaud, J. 

Paul E. Théard, for plaintiff and appellee. 

Ed. J. Bermudez, for defendant. 

The opinion of the court was delivered by 

DeBuanc, J. On the 5th of January, 1871, this, an ordinary suit on a 
contract, was filed in the Fourth District Court of this city, for the re- 
covery of $1476, alleged to be due by defendants to plaintiff. 

Nearly one year after this suit was brought, Mr. Avila, one of the de- 
fendunts, departed this life, leaving a minor child. His succession was 
opened on the 17th of January, 1872. 

The interest of said minor in whatever she inherited from her father, 
was adjudicated to her mother and tutrix, for its appraised value, and, 
on the 22d of March, 1872, the adjudicatee, Mrs. Avila, was put in posses- 
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sion of all that composed the succession of her deceased husband and 
the community which had existed between them. 

From that date, said succession was closed. 

Avila died on the 2d of January, 1872. After his death, this case, by 
consent of parties, was transferred from the Fourth to the Second District. 
Court. It was filed in the last mentioned court on the 30th of January, 1873. 
There, on the 4th of May, 1874, more than two years after the succession 
had been closed, a judgment was rendered against said succession, not 
only in favor of plaintiff, but also in favor of parties who had inter- 
vened in the original suit. 

This case was, at its inception, and, at the death of Avila it did not 
cease to be an ordinary suit, one in which, for a moment only, a succes- 
sion was one of the defendants; but as at no time, that case either had 
or assumed a probate character, it could not have been legally trans- 
ferred, even by and with the parties’ consent, to a court whose jurisdic- 
tion is exclusively probate. C. P., 92; 25 A. 56, 220, 225; 28 A. 

This suit still belongs to the jurisdiction from which it was transferred, 
and, with the incidental demands therein filed, must be returned to that 
jurisdiction. 22 A. 81. 

It is therefore ordered that the judgment of the lower court be and it 
is reversed at appellee’s costs, and that this case be re-transferred from 
and by the Second to the Fourth District Court of the city of New Or- 
leans, there to be proceeded with according to law. 


No. 6721. 


STATE EX REL. ELLA SMITH ET AL. VS. JUDGE OF THE SECOND District 
Court, PARISH OF ORLEANS. 

A judgment debtor, who having applied for a suspensive and a devolutive appeal 
in the alternative, elects to take the devolutive appeal, and gives the bond fixed 
by the court for that appeal. forfeits his right to a suspensive appeal, and there- 
fore is not entitled to a writ of prohibition to arrest the execution of the judg- 
ment. 

To suspensively appeal from a judgment which orders the delivery of movables and 
immovables, the amount of the appeal bond should exceed by one half the esti- 
mated value of the movables, and of the revenues to be derived from the real 
estate pending the suit. 


oa from the Second District Court, parish of Orleans. Tissot, 


, Howe & Prentiss and A. & W. Voorhies, for relator and ap- 
pellant. 

E. H. Farrar, for respondent. 

The opinion of the court was delivered by 

DeBtanc, J. The parties, in this case, are George W. on who 
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appears in his own name and as executor of the last will of Henry Fass- 
man, and Mrs. Bancker and Mrs. Smith, children of said deceased. In 
their petition for a prohibition we find Bancker’s admission “that, 
within ten days from the signing of the judgment by which he complains 
that he has been aggrieved, he, individually and as executor, moved for * 
& suspensive and devolutive appeal, in the alternative, and, being unable 
to furnish bond in the amounts required by the court for a suspensive 
appeal, he actually filed, within the aforesaid delay, his two bonds, in 
the amount fixed for the devolutive appeal. 

Whatever were or may have been, under his application for an appeal, 
his rights, the nature and extent of those rights, he has, by his submis- 
sion to, and compliance with that part of the order of court granting a 
devolutive appeal, not only exercised, but exhausted his rights, and in 
as much as he can not be allowed two appeals from the same judgment, 
he can not be relieved from the effects of his own act, his own choice. 
It matters not that he has furnished bond during the delay within which 
he could have taken and did take a suspensive appeal. The bond then 
given by him is that which was fixed for the devolutive appeal, and no 
proceeding of his has or could have suspended the execution of the 
judgment. 12 R. R. p. 322. 

If he considered as unlawful the condition imposed, the amount of 
the bond required by the lower court, to authorize a suspensive appeal, 
he should have applied for the redress he now seeks to obtain, before 
perfecting the other, the devolutive appeal. We can neither change the 
name, nor extend the effects of his appeal. 

Had he, within the prescribed delay, applied for and been allowed “an 
appeal,” without coupling with that term the qualification “ devolutive,” 
he might successfully invoke the presumption that the object of an ap- 
peal is, generally, to suspend a judgment until its revision by the appel- 
late tribunal; but, this he did not do; he was allowed, in the alternative, 
a suspensive and a devolutive appeal. He availed himself of the latter, 
and, impliedly at least, renounced to the former. 

Can we, distorting the plain signification of the qualification which 
fixes the character of his appeal, decide that he intended to do other- 
wise than he has done, that he intended to take, and, because he so in- 
tended, he should be allowed another, a different appeal, one for which 
he gave no bond, neither that required by the court, nor any other, one 
which he abandoned and why? He was unable to furnish the required 
obligation. He so stated himself. 

As to Mrs. Smith and Mrs. Bancker, what are the facts? As testa- 
mentary executor of Henry Fassman, George W. Bancker was ordered 
by the Second District Court to file an additional, a third account of his 
administration. He obeyed that order, filed an account, the homologa- 
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tion of which was opposed by Victor E. and Frank Fassman, as heirs 
and creditors of the aforesaid deceased. To these proceedings neither 
Mrs. Smith, nor Mrs. Bancker were made parties, either by an actual or 
constructive citation. Judgment was rendered partly in favor of Bancker 
and partly in favor of the opponents. 
_ Within ten days of the signing.of said judgment, Mrs. Bancker and 
Mrs. Smith applied for and obtained an unqualified appeal, and, within 
ten days, they furnished bond in the amount fixed by the lower court, 
fifteen hundred dollars. They now contend and defendants deny that 
said appeal suspends the execution of the judgment. 

There can be no doubt that the judgment appealed from does not an- 
swer the description of that referred to in the 575th article of the Code 
of Practice. It is not, as against Bancker or any one of the appellants, 
a judgment for any specific sum. It orders the classification, not the 
payment, of two judgments previously obtained before another court, by 
the two opponents, and which, then, had already acquired the force and 
effect of res judicata, and that order did not authorize the court to re- 
quire the bond mentioned in said article. 

This, however, is not the only difficulty which we are called upon to 
solve. Though the judgment appealed from embraces twenty distinct 
decisions on not less than twenty oppositions, it is but one judgment, 
and relators have appealed, notas they might perhaps have been allowed 
to do, from any specified or separate decision included in that general 
decree, but from the judgment, and, of course, from every part, every 
branch of the same. Considering the pleadings and the decree, is their 
appeal a suspensive or a devolutive appeal ? | 
‘Two of the decisions comprised in the general judgment, command: 

- The first, that, in his next account as executor of Fassman’s will, 
Bancker shall substitute, in lieu of $25,000, the alleged price of a sale 
avoided by said judgment, the property described in the act of sale, a 
cotton press and the ground on which it is built, and, besides, the reve- 
nues of said property since the thirteenth of July 1872. 

_ The other, an inventory of the movables claimed as belonging to the 
succession of Fassman, and which, it is alleged, Bancker has converted 
to his own use. 

' The sale of the cotton press was declared a mere simulation, intended 
to cover the unlawful title which, apparently, passed from Bancker, as 
an executor, to Bancker, as an individual, and according to the plead- 
‘ings and the judgment appealed from, the whole of said property, the 
most of which is of a perishable nature, is in Bancker’s possession. To 
have suspensively appealed from the decree which orders the delivery 
‘of that property to the succession, what bond should have been given? 
‘One excseding by one half the estimated value of the movables, and of 
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the revenues to be derived from the real estate, during the suit. C. P. 
577. 
_. We learn from the judge’s answer to this rule, that the personal prop- 
erty, the inventory of which he ordered, was variously estimated at from 
two to fifteen thousand dollars, and the revenues of the cotton press, 
those already realized, and those that may accrue during this litigation, 
at $30,000. To protect the succession of Fassman, his heirs and credit- 
ors against the possible loss, the inevitable deterioration of the property 
which the suspensive appeal would leave in possession of one who, ac- 
cording to the decree, is not entitled to that possession, to protect the 
interested parties against the injury which may be caused by that ap- 
peal, a bond of fifteen hundred dollars is not sufficient. 22 An. 589. 27 
An. 334. 

The rule nisi granted on the thirteenth of October 1877, is, therefore, 
discharged at the costs of relators. 


No. 5432. 
J. Davipson Hitt & Co. vs. Mrs. ADELAIDE BourcrErR anp B. M. Ponp. 


The appellate jurisdiction of this court is not divested by the fact that, pending an 
appeal in any particular case, the appellant has become a bankrupt. In passing 
on the question of their appellate jurisdiction, this court will consider no fact 
which does not appear in the transcript of appeal. 

Pending a suit against a principal, and his surety, the surety can not ask that pro- 
eeedings against him shall be arrested until the property of the principal has 
been discussed. In such case he can only ask, after having complied with cer- 
tain requirements exacted by law, that the property of the principal shall be 
discussed under execution, before recourse on his property is had, 

The granting of a new lease, after a former lease has expired, will not work a no- 
vation, when nothing appears in evidence showing that the parties intended to 
novate. 

The money received by a lessor for rent due on account of a new lease, will not be 
imputed to the payment of any balance due by the lessee on a former lease, of 
the same property, unless so stipulated by the lessee. 

The mere neglect of a privilege creditor to sue will not release the surety of the 
debtor, even to the extent of the value of the privilege held by the creditor, un- 

' less it be proved that in consequence of such neglect, the privilege was lost. 

Where a judgment creditor is clothed by law with a certain privilege, or pledge, the 
mere absence of any express recognition of the privilege. or pledge, in the 
judgment of the court, does not impair the lien. 


| eo from the Sixth District Court, parish of Orleans. Saucier, 
J. 


Oqden & Hill, for plaintiffs and appellees. 
Clarke, Bayne & Renshaw, for defendant. 

The opinion of the court was delivered by 
Marr, J. Appellees leased a dwelling to Mrs. Bourcier for one year, 
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ending the thirtieth of September, 1873; and B. M. Pond became her 
surety for the performance of the stipulations of the contract. 

At the expiration of this term a new lease was granted to Mrs. Bour- 
cier, at a reduced rent, without security, for the year ending the thirtieth 
of September, 1874; and she continued in the occupation of the 
premises. 

The rent for the last six months under the first lease was not paid ; 
and, in January, 1874, suit was brought against Mrs. Bourcier and Pond 
to recover the amount. She allowed judgment by default to be taken 
and confirmed against her. Pond answered that he was no longer liable 
as surety, because the lessors had novated the contract with Mrs. Bour- 
cier, and had accepted her as their tenant for a prolonged period ; and 
had received from her rent sufficient to discharge the debt for which he 
was surety ; and had released securities and privileges held by them 
under the contract of lease sued on ; and that they were bound to dis- 
cuss the effects of Mrs. Bourcier before proceeding against him. 

From the judgment of the district court against him Pond took this 
appeal ; and it was returnable and was returned in this court on the first 
Monday of November, 1874. 

When the cause came up for hearing counsel for appellant stated that 
his client had commenced proceedings in bankrdptcy in March, 1876 ; 
and he filed a paper in which that fact is set forth, with a certificate 
of the Clerk of the United States District Court that the proceed- 
ings in bankruptcy were still pending in that court on the ninth of 
November, 1877. It was suggested in this paper that this court no lon- 
ger has jurisdiction, and that the cause must be remitted to the United 
States District Court. 

In Serra é Hijo vs. Hoffman & Co., 29 An. 17, we decided that the ju- 
risdiction of this court was not divested by the bankruptcy of the 
appellant pending the appeal; and we are satisfied of the correctness of 
that decision. Having appellate jurisdiction only, this court is required, 
by the appeal, to determine whether, upon the case made in the court of 
first instance, as shown by the transcript of the record and proceedings, 
the judgment appealed from is correct. To determine this question we 
must look to the transcript alone, for the obvious reason, in addition to 
the positive terms of the law, C. P. 894, ete., that nothing which may 
have occurred since the judgment was rendered can make it either cor- 
rect or erroneous. The satisfaction or discharge of a judgment pending 
the appeal, must be set up in a court of original jurisdiction, against the 
enforcement of that judgment, after the appeal has been determined ; 
and not in the appellate tribunal. 

In order to guard against misapprehension, we take occasion now to 
add that, when a judgment is affirmed on appeal, the decree of affirm- 
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ance gives it no new force or effect. If a discharge in bankruptcy could 
have been set up against the enforcement of the judgment, in the event 
that no appeal had been taken, the affirmance of that judgment by this 
court could not prevent or interfere with that legal consequence and 
effect ; and in no event could the action of this court, on the appeal, de- 
prive the appellant of any right, or remedy, or relief, under the bankrupt 
law, against that judgment, to which he may have become entitled after 
it was rendered. 

The surety has the right, under certain circumstances, to demand the 
discussion of the property of the principal debtor. Where suit is 
brought against the surety alone, he may interpose the plea, and com- 
pel the creditor to discuss the principal debtor. The effect of this is to 
stay proceedings against the surety until judgment has been obtained 
against the principal debtor, and execution against his property has 
proved insufficient. When the suit is brought against the surety and the 
principal debtor the plea of discussion does not require or authorize any 
suspension of the proceedings ; but the judgment will be so modified as 
to require the creditor to proceed by execution against the property of 
the principal, and to exhaust it before resorting to the property of the 
surety. Bernard vs. Custis, 4 Martin, 215; Banks vs. Brander, 13 La. 276. 

In either case, the surety who desires to avail himself of this right 
must demand it in limine, “on the institution of proceedings against 
him.” He must, moreover, point out to the creditor property of the 
principal debtor, not incumbered, subject to seizure ; and must furnish a 
sufficient sum to have the discussion carried into effect. R. C. C. 3045, 
3046, 3047. A plea which does not meet these requirements must be dis- 
regarded. Robechot vs. Folse, 11 La. 136; Banks vs. Brander, 13 La. 
276. 

“Novation is a contract, consisting of two stipulations: one to extin- 
guish an existing obligation ; the other to substitute a new one in its 
place.” R. C. C. 2185. We find in the record no evidence of any such con- 
tract. The granting of a new lease, at the expiration of the first term, 
did not extinguish, nor did it in any manner impair, the rights and obliga- 
tions of the parties under the first lease: nor does it tend to show the 
substitution of a new contract or obligation in place of the first contract. 
These propositions do not admit of discussion ; nor do they require the 
citation of authorities. 


We have searched the record in vain for evidence tending to show that 
any payment was made on account of the rent sued for. Mr. Hill, the 
only witness who says any thing on this subject, testified on the ninth of 
March, 1874, that he had collected of Mrs. Bourcier the rent under the 
new lease, for four or five months, at $125 a month; and that the whole 
amount sued for, $900, was still due and owing at that time. We know 
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of no law which compelled him to impute the money thus collected on 
account of the new lease to the debt due under the first lease. Mrs. 
Bourcier, owing both debts, might have required any money paid by her 
to her creditor to be imputed to the one or the other at her option ; but 
the fact, as proven by Hill, that the collections were on account of the 
new lease, shows that she required the imputation to be made to the 
new debt, or that it was made to that debt by the creditor with her con- 
sent and approbation. ' 

Hill testified that Mrs. Bourcier was still in the occupation of the 
leased premises; and that he had no knowledge of any change in her 
furnitnre. . 

Counsel for appellant argues that the failure of the lessors to enforce 
their privilege on the furniture, and to pray for judgment with privilege 
in this case, prejudiced his right of subrogation, and discharged him. 
He relies upon article 3061, R. C. C., which is as follows : 

“The surety is discharged when by the act of the creditor the subro- 
gation to his rights, mortgages, and privileges can no longer be operated 
in favor of the surety.” 

Jurisprudence has settled the law that the surety is not discharged by 
the mere omission of the creditor to sue the principal, or to enforce his 
privilege. If by the act of the creditor, or his willful neglect or want of 
proper diligence, any of the securities, rights, mortgages, and privileges 
by which the debt was secured, are lost, so that they can no longer be 
made available, the surety is discharged to the extent of their value. 
See Parker vs. Alexander, 2 An. 188; Saulet vs. Trepagnier, 2 An. 427; 
Bank vs. Escoffie, 2 An. 830; Bank vs. nee, 3 An. 674; Shields vs. 
Barrow, 13 An. 57; Sucvession of Pratt, 16 An. 257; Elmore vs. Robin- 


son, 18 An. 651; D2 Nouvion vs. Hodgson, 23 ray 438. 


The Code has not left the surety at the mercy of the creditor ; on the 
contrary, it affords him ample means of protecting himself. In the 
present case, at the time the suit was brought, Mrs. Bourcier occupied 
the leased premises ; and it is to be presumed, the contrary not appear- 
ing, that she continued to occupy up to the expiration of the term under 
which she held, the thirtieth of September, 1874. All the furniture in 
the house was subject to the lessor’s right of pledge. There is no proof 
of the value of this furniture; but it is not shown that any of it had 
been removed. The suit was against principal and sufety; and when 
Pond was cited he might have paid the debt immediately, and thus have 
become dominus litis. He would have been subrogated, by mere opera- 
tion of law, to all the rights, actions, and privileges of the lessors against 
the lessee ; R. C. C., article 3052; and he might have exercised and en- 
forced them for his own account and benefit. In Robinson vs. Staples, 
5 An. 712, it was expressly decided that the lessor need not seize provis- 


















NEW ORLEANS, DECEMBER, 1877. 


Hill & Co. vs. Mrs. Adelaide Bourcier and Pond. 





















ionally in order to preserve his privilege. Nevertheless, if Pond had 
paid the debt, before judgment, he might have amended the pleadings, 
and have seized the furniture provisionally, if he had deemed this neces- 
sary for the enforcement of the privilege. The fact that it was not 
necessary: is demonstrated in this case, because the furniture was not re- 
moved, nor is there any proof of any thing having been done with re- 
spect to it which placed it beyond the reach of the lessors’ privilege. 
It is urged that as the lessors obtained a judgment for the rent due, 
without any recognition of their privilege, they had lost that privilege; 
that they could no longer have enforced it themselves ; and that Pond 
could not have acquired, by subrogation, the rights and privileges which ; 
had thus been lost. : 
This view seems to be founded on a misapprehension of the law. 
There is a plain distinction between those cases in which the seizure of 
the property alone gives the privilege, as in attachment, and those in 
which the debt itself creates the privilege. In the first class of cases it 
has been held that the attaching creditor has no privilege if he does not 
pray for it, and have it awarded to him on the final judgment. Succes- 
sion of Caldwell, 8 An. 42. And yet, in Love vs. Voorhies, 13 An. 549, it 
was decided that where the property attached was released on bond, and 
judgment was obtained against the debtor in which no reference or allu- 
sion was made to the attachment, the omission of the usual phrase 
“with privilege on the property attached,” did not discharge the surety 
on the release bond. 
In the other class of cases, where the privilege does not result from 
the seizure, but is created by, and is a legal accessory of, the debt, it ex- 
ists independently of the judgment. In Parker vs. Starkweather, 7 N. 
S. 340, plaintiff seized, under fieri facias, a quantity of blacksmith’s 
tools, which defendant sought to have released, under article 644 of the 
Code of Practice. The tools would have been exempt from seizure un- 
der execution on a judgment for an ordinary debt; but they were liable 
to the lessor’s right of pledge and privilege ; and the suit in which the 
judgment was rendered was for rent. The court, reversing the judgment 
of the lower court, which released the seizure, said : 
“Tt is necessary to remark that, in this instance, the seizure was made 
under a jfieri facias; but the suit in which the judgment was rendered 
was for rent; and we are of opinion that the privilege of the lessor was 
not lost by the form of execution in which he sought to enforce it.” 
In Holmes vs. Holmes, 9 Rob. 118, the wife, entitled to a tacit mort- 
gage, omitted to pray for its recognition ; and she sought, by appeal, to | 
have the judgment so amended as to allow her mortgage rights, and to | 
permit her to enforce them. The court said : | 
“If the appellant is entitled to a mortgage on her husband’s property, 
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to secure the amount sued for, it arises from the law itself, and there is, 
perhaps, no necessity for mentioning it in the judgment, as a mere omis- 
sion to recognize it could not deprive plaintiff of its effect, if she is really 
entitled to enforce it. It will be time enough to inquire into plaintiff's 
alleged right of legal mortgage, if ever it comes in conflict with the 
rights of her husband’s creditors.” 

In Gustine vs. Union Bank, 10 Rob. 418, the same learned court, 
through a different organ, laid down the same doctrine in these terms: 

“Tf, under the law, the debt creates a privilege or tacit mortgage, such 
privilege or tacit mortgage exists independent of the judgment rendered 
upon it.” 

To bring the present case within these decisions, it is only necessary to 
add, that the suit was brought upon the lease and the rent notes; so that 
it was a suit for rent; and the debt was one which created, and to which 
was attached as a legal accessory, not merely a privilege, but a right of 
pledge on the movables of the lessee, and those belonging to third per- 
sons found on the leased premises. R. C. C. article 2705, et seq. 3218. 

It is elementary that a judgment is conclusive, and constitutes rem 
adjudicatam only with respect to what was the object of the demand. R, 
C. C. 2286. The mortgage creditor, when he proceeds via executiva. 
neither asks for nor obtains any judgment in personam against the 
debtor. He merely asks that the mortgaged property be seized and sold 
in satisfaction of the mortgage debt. Suppose he should choose to ob- 
tain a judgment in personam on the mortgage notes. Any property of 
the debtor not exempt by law, might beseized under fieri facias on that 
judgment; and if the mortgaged property should be seized and sold un- 
der that writ, the proceeds would be applied to it, unless some one should 
intervene and claim a superior right. The mortgage creditor would ex- 
hibit his mortgage, and if it outranked the claim of the opposing creditor, 
the opposition would be defeated. To enforce a mortgage or a privilege 
the property must be sold; and, as the court said in Parker vs. Stark- 
weather, 7 N. S., the form of the writ can not prejudice the privilege. 

The landlord having a privilege and right of pledge, as in Parker vs. 
Starkweather, chooses to obtain a judgment in personam against his 
debtor for the rent due, and to enforce it by fieri facias. The proceeds 
of sale will be paid to him, of course, unless a superior right is asserted. 
In answer to such a claim the lessor would show that the suit in which 
the judgment was rendered was for rent, and that the property sold was 
that which was affected with his privilege and right of pledge; and no 
claim inferior to this could be set up successfully against him. 

As the court well said in Holmes’s case, 9 Rob. 119, it will be time 
enough to inquire into the right of the creditor to the proceeds of the 
sale under execution, when it conflicts with the rights of others. Until such 
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a conflict does arise in a contest for the proceeds, the privileged creditor, 
whose debt creates the privilege, has no occasion to assert or to main- 
tain his privilege, because, no matter what may be the form of the judg- 
ment or the writ, the privilege exists independently of either. 

The Code of Practice, article 156, provides that “if one demand less 
than is due him, and do not amend his petition in order to augment his 
demand, he shall lose the overplus;” and article 157 declares that if the 
creditor fail to claim the interest due him, he can not afterward demand 
it in another action. 

These articles relate to the amount of the demand; and they can have 
no application to cases in which the creditor, entitled by law to a privi- 
lege, proceeds in personam for the debt, and seizes, under fieri facias, 
the precise property affected with his privilege. In this case, we have 
seen that Pond, if he had paid the debt before judgment, would have 
become dominus litis, and might have amended the pleadings, and 
caused the furniture subject to the lessors’ privilege to be seized pro- 
visionally, and sold in satisfaction of the debt. If he had paid after the 
judgment against Mrs. Bourcier, he might have had execution issued on 
that judgment and have seized and sold any property belonging to Mrs. 
Bourcier, not exempt by law, including the furniture in the leased prem- 
ises; and no one, not having a right superior to that of the lessor could 
have competed with him for the proceeds. The furniture, being still in 
the leased premises, was subject to the rights of the lessors, just as it 
was at the beginning and as it was at the end of the term for the rent of 
which Pond was surety. It was also affected with the lessors’ privilege 
for the rent under the new lease; but if the lessors had received the rent 
due under the first term from the surety, he would have been subro- 
gated to their rights under the first lease, which was superior to that 
under the new lease. It would have been bad faith on their part, and 
the law would not have permitted them to assert even equality of right, 
much less superiority, to the prejudice of their subrogee, the surety; 
and they would have been compelled to yield to him in rank and pref- 
erence. 

It is not shown that Mrs. Bourcier owed any other debt; and non con- 
stat that there would have been any conflict or contest for the proceeds 
of the sale of the furniture found in the leased premises; but if such 
conflict had arisen, nothing had occurred to impair the privilege and 
right of pledge by which the debt was secured. 

There is no evidence in the record of any act on the part of the lessors 
* by which the surety’s right of subrogation was either lost or impaired; 
nor of any fact which discharged his liability under the contract. We 
do not know, because the record does not inform us, and we can not go 
outside of it to inquire, what may have occurred since the appeal was 
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taken tending to the discharge of the surety. The transcript discloses 
no error in the judgment appealed from; and that is all that we intend 
to decide, and it is precisely what we do decide. 
The judgment appealed from is, therefore, affirmed with costs. 
DeEBuanc, J. I concur in the decree which precedes. 


No. 6416. 
SraTF Ex REL. Louis Fix vs. F. J. HERRoN, RECORDER OF MORTGAGES, ET AL. 


The deed of a State tax collector is not conclusive of the legality of the title con- 
veyed by it. If such a title is properly put at issue, its validity must be proved 
by the party claiming under it, 

A mandamus will not issue, at the instance of a purchaser of real estate at a tax 
sale, to compel a recorder of mortgages to erase the privileges and mortgages 
recorded against the property (when the hotders of the liens oppose their 
erasure), until such erasure shall have been decreed in a regular suit, con- 
ducted contradictorily with all the parties holding the recorded liens. 

A mandamus ¢an only be appropriately invoked, to enforce an ascertained right, or 
compel the performance of a recognized duty, in cases where the ordinary legal 
processes do not afford an adequate remedy. 


from the Superior District Court, parish of Orleans. Lynch, 
J. 


Charles Louque, for relator and appellant. 

Hornor & Benedict, for Recorder of Mortgages. 

S. P. Blanc, Assistant City Attorney, for city of New Orleans. 

James Graham, curator ad hoc, for absent heirs. 

The opinion of the court was delivered by 

DeBxianc, J. Ina petition filed on the nineteenth of May, 1876, Louis Fix 
alleges that he purchased, for State taxes, three lots of ground situated 
in the city of New Orleans, and which, heretofore, belonged to and had 
been assessed, two in the name of Henry Decker, and one in the name 
of Widow William Piles; that, after the expiration of the delay fixed by 
law for the redemption of property so acquired, his titles to those lots 
were confirmed by the Auditor, and that by virtue of said sales and 
their confirmation, all liens and incumbrances previously recorded 
against said property have been annulled and should be erased. 

This proceeding*is directed against F. J. Herron, who, in May, 1876, 
was the Recorder of Mortgages for the parish of Orleans. As to those 
for whose benefit those liens and encumbrances have been registered, 
the prayer of relator’s petition is merely that they be notified of his pro- 
ceedings and made parties to the same. The recorder was ordered to 
comply with the demand of Fix, or show cause, on the 24th of May, 
less than five days from the filing of that demand, why the alternate 
writ of mandamus allowed against him should not be made absolute. 
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The recorder and the other parties appeared in the lower court and 
excepted to plaintiff's action, on the ground that he has mistaken his 
remedy, and that, considering his own averment, he is not entitled to 
the writ which he seeks to obtain. That exception was sustained, plain- 
tiff’s rule discharged, and he has appealed. 

Under the constitution of 1868, the tax collector’s deed must be 
received as the evidence of a valid sale; this is not disputed, but that 
evidence is not conclusive, can be contradicted; and, when contradicted, 
ceases to uphold the assailed title, which, then, must fall, unless its 
validity be otherwise established. If so, those who have or claim, in or 
on the property, a recorded right, must be not merely notified of an 
application to compel an officer to destroy that right, or the evidence of 
that right, but regularly cited to appear and protect their interest. 

The actual recorder, the recorder who alone could now comply with 
plaintiff's demand and erase the liens and incumbrances bearing on the 
property which he claims, is not before this court; but, were he here, the 
application for a mandamus would have to be refused; when the cancel- 
lation of mortgages and privileges is asked by one, opposed by another, 
that cancellation can properly be ordered but in an ordinary proceeding, 
contradictorily with those who control the inscriptions, and not, as- 
suredly, by a writ of mandamus. 4L. 17; 5 L. 329; 6 L. 454; 6 R. R. 299; 
8 R. R. 97; 11 R. R. 161. 

The application against the recorder is at least premature. Until it 
shall have been decided that said inscriptions have been annuHed by the 
collector’s sales, what is the recorder’s duty? Is it to disregard the 
protest of those in whose favor they were made, and erase, cancel, and 
destroy them? It is the very reverse. 

If hereafter and in a suit between the contending parties, it be held 
that the title of relator is valid, that the collector’s sales have swept the 
mortgages and privileges affecting the property, and, notwithstanding 
the decree, the recorder refuses to erase those incumbrances, he shall 
then be compelled, by a writ of mandamus, to perform that duty. 

It may be said, every one of the parties who claim to have any right 
in or on the property acquired from the collector is before the court, 
but how? They were merely notified, some as late as the 22d of May, 
that this application against the recorder would be tried, and when? 
According to the notice, on the day it was served; according to the ap- 
plication, on the 24th of said month. In form as in substance, plaintiff's 
action is irregular. 

Who are the parties who have been thus notified? They are—one, 
the former owner of one of the lots sold, the others are heirs and credit- 
ors, minors and absentees; and, even if a mandamus were, as to plain- 
tiff, to them, and in this case, an appropriate remedy, those parties or 
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those by whom they were represented, were not allowed a reasonable 
delay to prepare and interpose their defense. 

Under no allegation of his application, no part of his evidence, is plain- 
tiff entitled to the extraordinary remedy, which can be allowed but to 
compel action and coerce the performance of a pre-existing duty, to en- 
force an already recognized right, and not to ascertain either the exist- 
ence, the satisfaction, the loss, the nature, or extent of that right; to 
supply the want of any other adequate remedy, and not to supersede 
the ordinary forms of ordinary proceedings. 

“In determining upon the right to relief by mandamus, the test to be 
applied is to inquire whether the party aggrieved has a clear, legal right, 
and whether he has any other adequate remedy, since the writ only be- 
longs to those who have legal rights to enforce, and who find them- 
selves without an appropriate legal remedy. Jn this sense, it may be re- 
garded as a “dernier resort,” etc. High, Extraordinary Remedies, 
sec. 10. 

There is no error in the judgment appealed from, and that judgment 
is affirmed with costs. 


No. 6740. 


J. M. Tuprrery vs. T. M. EpMonpson. 


In counting the ten days delay within which the bond for a suspensive appeal from a 
judgment of a lower court must be filed, neither the day on which the judgment 
is signed, nor Sundays, nor the day on which delay expires, is to be included. 


_— from the Sixth District Court, parish of Orleans. Rightor, J. 


Emile Legendre and Victor Olivier, Jr., for plaintiff and appellee. 
Edward Phillips, for defendant. 


On Motion To Dismiss. 


The opinion of the court was delivered by 

Eean, J. The appellee moves to dismiss this appeal because the bond 
was not filed within ten days as required by law. The judgment was 
signed on the eighteenth of June, 1877, and the bond filed on the thirti- 
eth of the same month. One Sunday was included in this time. We 
held in the case of the State ex rel. Mercier vs. the Judge of the Supe- 
rior District Court, 29 An. 224, that by the express textual provision of 
the Code of Practice, article 575, Sundays are excluded in the count of 
the time within which the appeal is to be taken, and that the provision of 
article 318 C. P., “but in all cases where delay is given either to do some- 
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thing or to answer neither the day of serving the notice nor that on 
which the act is to be done or the answer filed are included” applies to 
taking appeals. The law and the courts do not favor the dismissing of 
appeals. Orhitting from the count in this case the day the judgment 
was signed, the intervening Sunday, and the day the bond was filed, it 
is in time. 

The motion to dismiss is overruled. 


No. 6359. 
City oF NEw ORLEANS vs. NEw ORLEANS CANAL AND BANKING COMPANY. 


The return of the city tax assessor, setting forth the amount of the taxable capital 
of a banking corporation, will be held as true, until the contrary has been shown 
by the bank. ; 

When a bank claims that a portion of its capital is invested in United States bonds, 
stocks, orcurrency, it must show affirmatively, the exact amount of its capital so 
invested. Otherwise, its capital thus invested will not be exempt from taxation. 

‘The mere fact that at various periods during the year the tax is assessed, the bank 
“held” large amounts in United States currency, will not exempt its capital 
from taxation to the extent of those amounts, unless the bank proves that the 
eurrency so “ held” was a part of its capital. 

While the ordinary deposits of United States currency (or national bank notes), in 
a bank by its customers enter into, and form a part of its asseis,they at the same 
time create liabilities of the bank, and thus offset themselves as assets, Such 
deposits therefore do not constitute a portion of the capital of a bank, and hence 
the bank ean not claim that its capital shall be exempt from taxation to the 
amount of such deposits. 

The capital of a bank which is subject to taxation, as capital, is made up of the bal- 
ance of its assets remaining after deducting its debts, that portion of its assets 
exempt from taxation, and that portion which is taxed under another name 
than capital. 

United States currency, and national bank notes belonging to a bank, although non- 
taxable, are a part of its assets, and in ascertaining the real amount of its tax- 
able capital, such currency, and notes, must be held as compensating the debt 
due depositors, and thus, pro tanto, extinguishing the liability of the bank. 


| from the Superior District Court, parish of Orleans. Lynch, 
J. 


S. P. Blanc, Assistant City Attorney, for plaintiff and appellee. 

Finney & Miller, for defendant. 

The opinion of the court was delivered by 

Spencer, J. The city of New Orleans sued the defendant Canal Bank, 
for a tax of one and one half per cent on its capital not invested in real 
estate. The value of such capital is assessed at the sum of $700,000, 
making the amount of tax $10,500. There was judgment final on de- 
fault in favor of the city and the bank appeals. The case comes up on 
a statement of facts, of which the following are those material to the 
issue : 
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“Sth. It is admitted that the proper printed forms to be filled up with 
items of taxable property were duly Served by the assessor upon the 
president of the defendant bank, and that he returned it filled and signed 
and that it showed no taxable capital.” 

“6th. That the capital of the defendant paid up is $1,000,000, of 
which $200,000 is invested in real estate and taxed as such, and that it 
held from first February to first July 1875 the amounts of “greenbacks” 
and national currency indicated by Exhibit ‘Z’ hereto annexed.” 

The Exhibit “Z” shows the amount of greenbacks and national cur- 
rency respectively held by the bank for each day from first February to 
first July—the dates between which the law requires the assessment to be 
made. The amounts fluctuate in “greenback” between $1,535,000 and 
$762,000, and in national currency from about $400,000 to $85,000. There 
was on hand June 30 $762,000 in “ greenbacks” and $158,000 in national 
currency—making total $920,000. 

It is conceded by both parties that whatever part of the capital of the 
bank, was invested in United States, stocks, bonds and currency, is by 
the laws of the United States exempt from taxation. 

The defendant on whom lay the burden has offered no proof that any 
part of the capital of said bank was so invested. The admission in the 
statement of facts is that over and above the amount $200,000, invested 
in real estate, the bank had a paid up capital of $800,000 “and that it 
held from first February to first July 1875, the amounts of greenbacks 
and national currency indicated by Exhibit “‘ Z.’” 

It is not shown that the currency thus “held” was its capital, or any 
part thereof. The Exhibit shows that at several periods between first 
February and first July, it “held” as much as $1,750,000 of currency of 
both kinds. There must have been at these times $950,000 of deposits, 
as the bank only had $800,000 of capital uninvested in real estate. Are we 
to presume that the bank had loaned its “deposits,” and kept its “ capi- 
tal,” when on thirtieth June it only held $920,000 of currency? The 
counsel for defendant assume that such was the fact, but there is no 
proof of it, and we think the fairer presumption would be that it loaned 
or used its “capital” and kept its “deposits.” Nor does the fact that 
the president in his return reported no taxable capital materially affect 
the case, because it is fully offset by the fact that the assessor, (who under 
the law is empowered as a public officer to decide primarily) reported 
the bank as having $700,000 of taxable capital. The presumption is that 
his report is true until disproved. We find no sufficient proof of the 
error to justify us in reversing the judgment of the court a qua. If 
the bank’s capital was invested in United States bonds or currency and 
thereby exempt, the fact of such investment should have been affirma- 
tively proved and not left to inference and doubt. Where one ciaims the 
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benefit of an exemption, or that he is within an exception, it is his duty 
and the onus is on him, to make the facts appear clearly and distinctly 
upon which he rests his claim. | 

It is therefore ordered adjudged and decreed that the judgment ap- 
pealed from be affirmed with costs of both courts. 


On REHEARING. 


The opinion of the court was delivered by 

Eean, J. Since the former hearing of this cause the evidence has 
been supplemented by consent of counsel by the following which is ac- 
«cepted by both parties “as a correct statement of the average condition 
of the bank during 1875,” the tax for which year is the matter in contro- 
versy: 
Statement of the Affairs of the New Orleans Canal and Banking Company 

on Monday, June 28, 1875. 








Di ctdubebentnneseeue sexe aadseceehenes eed $182,516 85 
Be sii cinssre dst eS, DOH ORCAS ROMS heEe eR 8,228 35 
ee cinnedkdeiereon besos ceetebenseediews 14,431 65 
i nc incettetiedadinaciuuemeeeiins 54,740 80 
5. Foreign and domestic bills protested.................. 26,949 73 
6. Notes and bills discounted...................0.-ee0eee 1,833,146 41 
7. Foreign and Domestic exchange...................... 919,996 51 
8. Interest due on loans on call........ ........020e ee eee 3,349 47 
9. City seven per cent gold bonds ($50,000)............... 25,750 00 
10. Cash items— 
11. Sin etd ainnaiedéetadoateummoones $32,419 80 
12. ES Oe ee 974,777 17 
13. Checks sent to Clearing-House.......... 172,409 73 
——— 1,179,606 70 
$4,248,716 47 
i cd cetasevaeenernneseed ee $1,000,000 00 
i rd ink wactdvecedéceeceteenns 99,694 00 
Ee 46,556 00 
“17. Individual depositors...... .............. 3,044,957 19 
18. Foreign banks and banking...... ........ 48,061 78 
CIS oc Obsacidieciessdanes avcedewsat 9,447 50 


$4,248,716 47 
The amount invested in real estate, and which can not of course be 


taxed as capital, because taxed as real estate, appears from this state- 
ment to be $182,516 85, or $17,483 15 less than the amount allowed by 


ll caterer 








854 SUPREME COURT OF LOUISIANA, 


—— eee ED 





City of New Orleans vs. New Orleans Canal and Banking Company. 





the assessor on this account, so that, taking it from the original capital 
of $1,000,000, there would be left $817,483 15 of the original capital. 

It is claimed by the defendant and may be, for the purposes of this 
case, conceded that the bank is not taxable upon its deposits because 
they represent not assets but liabilities and form no part of its capital 
proper. Does it, however, follow that itis not taxable on its otherwise 
taxable assets, because it owes at the time more to its depositors than it 
has funds in its vaults to meet on demand? If so, then the most sol- 
vent bank in the country, which by good management or good fortune 
has doubled its orignal capital, and by its charter or the consent of its 
stockholders (otherwise given) declares no dividend until the end of a 
term of years or until its final liquidation, but keeps reinvesting for 
profit its acquisitions as well as its original capital, would be exempt 
from taxation on that account if it had not always in its vaults the 
means of immediate payment of its deposits, when they equal or exceed 
the original capital, and we need go no further in the inquiry. This, 
however, is not pretended in the case at bar, in which the deposits or 
rather the amount due to the depositors is shown to be over three times 
as much as the original capital invested. The truth is that while de- 
posits with a bank constitute to that extent debts or liabilities, all the 
assets of the bank, no matter of what they consist, provided only they 
be available, must be deducted from the amount of the deposits 
before it can be ascertained how much, if any, its capital stock 
has been diminished. Now, it needs no argument to demonstrate 
that deposits are made in whatever currency is accepted or created 
as a circulating medium at the time, say in the case at bar in legal 
tender notes of the United States, which are themselves exempted 
by law from taxation. Suppose then that three millions of dollars 
was so deposited with the defendant and that it had an equal amount 
of legal tender notes with which to meet the call of its deposit- 
ors, will it be urged that because those notes are themselves exempt 
from taxation they should be counted and considered no part of the 
assets of the bank, notwithstanding they furnish the means of immedi- 
ate redemption of its liabilities on this account, and that although the 
bank should do, what in law and good faith it is bound to do, and so 
long as it continues business must do—that is, should extinguish its lia- 
bility for deposits by the use of the legal tender notes in its vaults; that 
its capital represented by the remainder of its assets, however large, 
and though in such form as not to be themselves non-taxable, shall not 
be taxed simply because its deposits being debts and not capital and its 
legal tender notes, which are exempt by the terms of the law, when 
added together aggregate an amount equal to or greater than the re- 
maining assets of the bank, and therefore show an absorption of the 
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total capital? The fallacy of this reasoning becomes at once apparent. 
when we see thut in the case put the bank might be able to repay its 
stockholders the amount of the capital stock and a large profit or divi- 
dend besides from other resources, after redeeming its entire deposits 
with the legal tenders which formed part of its available assets. 

It is obvious from the statement furnished by the defendant and ac- 
cepted by the plaintiff that the former invested its capital in something 
more than and other than greenbacks or legal tenders, and it is this ex- 
cess, after deducting such property as is taxed in other forms, which the 
city claims the right to tax. Let us put the case in another form to test 
the correctness of this claim. The paid-up capital stock of the bank is 
one million dollars. On the faith of this and owing to the public confi- 
dence inspired by the character of its managers, three millions of dol- 
lars in greenbacks are deposited with it the moment it is opened for 
business, and that before it has had opportunity to invest or part with 
one dollar of its capital the whole amount of these deposits is recalled; 
now, according to the argument of defendant’s counsel, you must add 
the exempted greenbacks to the exempted debts due the depositors, and 
thus make up a sum of exemptions of six millions of dollars, instead of 
permitting the one to do, as it does in point of fact; i. e., offset or pay 
the other. In the case put the bank would be left with its original capi- 
tal (which is taxable by the very terms of the law) undiminished in the 
smallest degree, and shall not be taxed to the extent of a single dollar; 
and yet this would be the necessary consequence of the argument and 
of the reasons for exemption set up by the defendant’s counsel. 

The fact that the original capital of the bank, instead of being invested 
as in the case put, is invested in or represented by available securities 
which are not exempted from taxation, provided they be not themselves 
taxed in another form, only mukes it come more strictly within the law 
subjecting it to taxation. 

To make good the argument it is necessary that the entire capital of 
the bank should be invested in greenbacks and nothing else and that it 
should have no other means of redeeming its deposits. 

Now, it may be conceded as before remarked for the sake of the ar- 
gument, that neither deposits nor greenbacks should be counted in as- 
certaining whether and how far the defendant is taxable on its capital. 
But as the latter afford pro tanto a means of paying the former, on this 
theory the balance must be struck between them. The statement of the 
defendant, which is accepted by the plaintiff, shows what are put down 
as assets, $4,248,716 47; from which deduct amount due depositors, 
$3,044,957 19, less legal tenders, $974,777 17 as stated, equal to $2,070,- 
180 02, and we have a balance of $2,178,536 45. But as the same legal 
tenders, already used to offset so much of the debts due depositors, also 
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goes to make up the sum of the assets, they must be deducted from 
this balance, which leaves still......................02.05- $1,203,759 28 
From this deduct— 

. Amount invested in real estate and taxed as 











Se Marr tis ieskioe aw adlne sic Sows csieee $182,516 85 

Taxes paid, which are not assets............. 14,431 65 

Suspended debts, as per statement.......... 54.740 80 
Te incase SWE NeK ened een arin 251,689 30 
Which taken from the last balance of assets leaves still.... $952,069 98 


Deduct further amount charged to profit and loss, $99,694; amounts 
due foreign banks and banking, $48,061 78; and amount of circulation, 
$9447 50; aggregating $157, 204 28, and we would still have a balance of 
$794,865 70, or $94,865 70 more than the amount for which the bank 
was assessed; add to this the suspended, but not necessarily non-col- 
lectible debts and not put down as such, which amount as per state- 
ment to $54,740 80, and we have an excess beyond assessment of 
$149,606 50, from which, treating it as a debt, deduct if you will amount 
of dividends unpaid, $46,556, and we have still an excess of $103,050 50. 
But in fact dividends are not properly debts, but only shares of profits; 
so that, even accepting the theory of the defendant’s counsel, that “the 
capital of a bank like the capital of a merchant or individual consists 
of the value of its assets after deducting the amount of its liabilities, 
no error to the prejudice of the bank has been committed. To ar- 
rive at any other conclusion we would have to eliminate from its assets 
those which are most available and daily used to redeem its deposits; 
4. e., the currency in its vaults, although it may equal or even exceed those 
deposits; we should not only have to do this, but to go further and hold 
as insolvent a perfectly solvent bank, which, according to its own coun- 
sel, “ declares annual dividerds,” and which, according to the statement 
furnished from its own books, had at its date declared a dividend of 
which $46,556 remained still unpaid, and which dividends, in the very 
nature of things, are only derived and derivable from the profits in 
money on the stock invested, to say nothirg of the actual value of its 
property and assets in other forms. It has, however, been expressly 
decided by this court that all moneys deposited in bank otherwise than 
as special deposits are its property, in other words form part of its assets 
(see 10 An. 343, and’same 346), in other words its means of meeting its 
liabilities, whether to depositors or other persons, and also of paying 
any dividends or distribution of profits to its shareholders. 

If those deposits or other funds which may be found in the vaults of 
the bank consist of non-taxable government notes the utmost limit of 
the decisions, both of our State courts and those of the United States to 
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which we have been referred by the able and experienced counsel for the 
defense is that so much of the capital of the bank as is represented by 
such non-taxable notes is itself non-taxable, and not that all its capital, 
no matter how invested, is non-taxable. In one of those cases, reported 
in 9 Wallace, p. 357, the court said: “ This capital may consist of cash or 
of bills and notes discounted and of real estate combined with them,” 
precisely the case at bar, and again, “ the whole of it may be invested in 
bonds of the government or in bonds of the State or in bonds and mort- 
gages,” and a “ tax upon this capital is a tax upon the bank.” 

In Bank of Commerce vs. New York, 2 Black, 620, a portion of the 
capital of the bank was invested in real estate and the balance in stocks, 
bonds, and securities of the United States, and it was held “that such 
portion as was invested in government securities was not liable to taxa- 
tion by the State.” .In the Bank of New York vs. Supervisors, 7 Wallace, 
26, the court maintained the exemption of so much of the capital of the 
bank as was invested in treasury notes or greenbacks. 

We are also referred to the case of Home Mutual Insurance Company 
vs. City of New Orleans, 20 An. 447, and Cooley on Taxation, p. 164, No. 
1, as authority for the proposition that it is the actual and real capital 
of a corporation represented by the property in which it has been in- 
vested which is the subject of taxation, and not its merely nominal cap- 
ital; and that if the capital be invested in non-taxable securities it is 
not taxable. That the plaintiff has followed the rule thus laid down so 
far at least as to endeavor to ascertain and to tax the actual and not the 
merely nominal capital of the defendant is apparent, as the tax is claimed 
not upon the nominal or fixed capital of the defendant of one million 
dollars, but upon its supposed actual capital of seven hundred thousand 
dollars. Both parties seem to agree to this standard of assessment. 

We have been referred by defendant’s counsel to the case of Bailey 
vs. Clark et al, 21 Wallace, p. 284, for the proper interpretation of the 
term “capital” in matters of taxation. In that case the assessor 
claimed that not only the fixed capital of the defendants employed in 
banking should be taxed, but that all moneys borrowed temporarily by 
them, from time to time, in the course of their business formed part of 
their capital stock, and was liable as such to taxation, and the court 
held that it was not. 

The same principle is embodied in act of Congress passed in 1872, 
17 Stat. at Large, p. 256, in regard to the tax imposed by the govern- 
ment of the United States, which is referred to by Mr. Justice Field in 
the case quoted. That learned judge gives a somewhat different inter- 
pretation of the meaning of the term “capital” in matters of taxation 
as applied to corporations, and one which is not exactly reconcilable 
with that announced in the twentieth Annual case and the authori- 
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ties before cited. He says, in the twenty-first Wallace case, that “ when 
used with respect to the property of a corporation or association the 
term has a settled meaning; it applies only to the property or means 
contributed by the stockholders as the fund for the business or enter- 
prise for which the corporation or association was formed;” and again: 
“We are satisfied that the term as used in the statute was intended to 
embrace only the fixed capital employed in the business of banking as 
distinguished from deposits and temporary loans made in the regular 
course of business.” Burroughs on Taxation, p. 654, announces the 
same doctrine. 

It is, however, needless for the purposes of the present case to at- 
tempt to reconcile these diverse definitions of what constitutes “ capital” 
as an object of taxation, as the city concedes by not taxing it that the 
amount of fixed capital paid in by the stockholders is not the standard 
and only claims the right to tax the defendant on an amount less than 
that fixed capital by three hundred thousand dollars; a ‘concession of 
which the defendant can not complain and against which no argument is 
urged based upon that ground. 

This is, however. no longer an open question. The mode of assess- 
ment adopted in this case has prevailed in Louisiana since 1830, when 
that eminent Judge Porter announced it as the proper one in the case of 
the Louisiana Insurance Company vs. Morgan, 8 N.S. 631. Our prede- 
cessors reaffirmed that doctrine in the State vs. Louisiana Mutual In- 
surance Company, 19 An. 475, and in Mechanics’ and Traders’ Bank vs. 
City of New Orleans, 23 An. 307, in which case the precise point at issue 
in the case at bar was determined, the court saying that an entire ex- 
emption of its capital from taxation could not be claimed by the corpo- 
ration, because part of it was invested in non-taxable securities. So also 
it is held under the revenue laws of the United States. See 21 Int. Rev. 
Rec. 353. 

The case in 21 Wallace is relied upon by defendant’s counsel simply 
to show that deposits are not liable to taxation, and it will be perceived 
from our computation that they have not been counted, but on the con- 
trary have been deducted from the amount of “ actual capital as repre- 
sented by the property in which it has been invested ” in accordance 
with the rule as announced by Judge Cooley, by the Supreme Court of 
the United States in the other cases cited, and by our predecessors in 
the twentieth Annual case. A review of all of these latter authorities 
makes it also apparent that while so much of the capital stock of a 
corporation as may be invested in non-taxable securities is itself non- 
taxable, even if that amounts to the whole of the capital of the corpo- 
ration, it is not true that where such investment in non-taxable secu- 
rities amounts to less than the amount of capital of the bank or other 
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corporation the excess represented by taxable property of any kind is 
non-taxable. Indeed, this is practically conceded by the defense in the 
case at bar by the claim set up that the defendant always had on hand 
greenbacks or legal tenders enough together with the value of the real 
estate which is taxed as such to make up the sum of defendant’s capital. 

The error and the fallacy in the position of the defendant is that by 
reason of this fact entire exemption from taxation on its capital is 
claimed, notwithstanding its own statement shows a large amount of 
property or of “ capital invested in and represented by property” which 
is not non-taxable or exempt under any provision of law; we need only 
instance one or two items in the statement, i. e., “ notes and bills dis- 
counted, $1,833,146 41,” “foreign and domestic exchange, $919,996 51,” an 
item of itself not very far short of the whole amount of legal tenders for 
which exemption is claimed. The city has not claimed or sought in the 
assessment complained of to tax the deposits of the defendant, i. e., the 
debts due by it to depositors, which are strictly not deposits ‘but only the 
consequences of deposits. Nor has it sought to tax the non-taxable gov- 
ernment legal tenders in the vaults of the bank, as will be seen by recur- 
ring to the tabular statement already made by us in this opinion. All 
that the city claims, and we think correctly, is that though themselves 
non-taxable, these legal tender notes shall be counted as they are used 
and designed to be used as assets of the bank for the purpose of offset- 
ing and extinguishing so much of its indebtedness to depositors, and that 
because so much of the capital of the bank is invested in non-taxable 
government securities, it does not follow that the remainder, which is 
not so invested, shall not be taxable. 

Any other view would double in favor of dutundent the amount of 
exemption; the legal tenders would be counted twice for that purpose— 
once because they are legal tenders, and once because they represent so 
much of deposits—while, if there is any force in the latter ground of 
exemption, it would only result that the legal tenders were exempted 
not twice over but for the two reasons urged by defendant’s counsel, 
either of which if well founded will suffice, but not both with the effect 
claimed to duplicate the exemption. 

While we do not for a moment argue, however, that deposits in the 
sense of debts due depositors, should be counted in estimating the real 
and actual capital of a bank for the purposes of taxation, neither are 
we prepared to give our assent to the doctrine that money in the vaults 
of the bank, although derived from deposits, is exempt from taxation for 
that reason alone. See Burroughs, p. 655, and Milton vs. Savings Insti- 
tution, 17 Wallace, 109. On the contrary, we think it has been properly 
adjudged in the cases already cited to be the property of the bank. 

We see no error in our former decree in this case, which is therefore 
ordered to be affirmed. 
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Eschert vs. Harrison. 


No. 6784. 
T. Escuert vs. W. C. HARRISON ET AL. 


When the sheriff is not interested in an injunction suit, and is only connected with 
it by having had a notice served on him that the writ was suspended, he is not a 
necessary party to an appeal in such a suit. 

The omission to state the day of the month in the date of an appeal bond. when the 
month and year are given, is supplied by the date of the filing of the bond. 

Failure to set forth specifically the amount of an appeal bond is not ground to dis- 
miss the appeal. It will be assumed that it was given for the amount prescribed 
in the order of court granting the appeal. 

Indicating the clerk of the lower court, the payee in an appeal bond, by abbreviat- 
ed signs is not fatal to the bond, if its recitals elsewhere make certain what 
court and clerk were meant. 

The incompleteness of a record, caused by the loss of a portion of it, when the loss 
is properly certified by the clerk of the lower court, is not a sufficient cause for 
the dismissal of the appeal. 


PPEAL from the Fifth District Court for the parish of Orleans. Cul- 
lom, J. 
Labatt & Clinton, for plaintiff and appellant. 
G. L. Hall, for defendant. 


ON MOTION To DIsMIss. 


The opinion of the court was delivered by 

Mannina, C.J. The motion to dismiss is based on four grounds; 

1. That all parties to the suit are not made parties to the appeal. 

It is an injunction, and the sheriff is the party who has not been cited. 
A sheriff who is a party to proceedings by injunction only for the pur- 
pose of notifying him that the execution of the writ has been suspended, 
and who has no interest in the result, need not be made a party to an 
appeal from the judgment of the lower court. Boguille v. Faille, 1 
Annual, 204. Francis v. Scott, 5 Annual, 668. Boykin v. O’Hara, 6 
Annual, 115. 

2. That there is no bond of appeal such as is required by law. 

There is no date to the bond, no sum mentioned in it, and not the 
proper payee. The day of the month is not inserted, but the month and 
year are mentioned. The date of filing supplies the omission. The 
omission of the amount of the bond is not fatal. The bond is read in 
connection with the order of the court, and the law implies that it was 
given for the prescribed sum, although no specific sum is mentioned in 
it. This ruling is now too old to be disturbed. Mason v. Fuller, 12 
Annual, 68. Stille v. Beauchamp, 13 Annual, 604. The payee of the 
bond ig the clerk of the 5th Dt. Ct. parish of Orleans. The appellant 
says the Fifth District Court is meant by these abbreviations, and we 
regret that we are obliged to ‘tolerate this careless and slip-shod way of 
preparing legal papers, because in a subsequent part of the bond the 
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names of the suit and court are properly recited, and render certain 
what court is meant. 

3. That the record is incomplete. 

The certificate accounts for the absence of a particular record by 
stating that it is lost. The clerk could nowhere find it, and the appellant 
cannot at this stage of the case suffer because of its loss. 

4. That this court is without jurisdiction. 

The sum claimed in the petition for injunction exceeds five hundred 
dollars. 

The motion to dismiss is refused. 


No. 6686. 


SraTE EX REL. Hory & O’Connor vs. J. G. Brown, ADMINISTRATOR OF 
ACCOUNTS. 

Tt is the duty of the judge of the lower court to fix the return day of an appeal, and 
if a wrong day is fixed by him, the appellant will not be prejudiced thereby. 
Merely submitting to the execution of a judgment by the sheriff, is not such an ac- 
quiescence in the judgment as will debar the party cast from taking a devolu- 

tive appeal. 

No er parte statement, or motion, by one of the parties to a suit, made in the court 
below, can impair the other party’s right of appeal. 

A publie officer who has done a certain act he was ordered to do, by a decree of court 
in a mandamus proceeding, may take a devolutive appeal from the decree, when 
the act done in obedience to the decree is susceptible of being effectively un- 
done. 


i oo from the Third ‘District Court, parish of Orleans. Monroe, 
J. 


B. F. Jonas, City Attorney, for defendant and appellant. 
Hornor & Benedict, for plaintiff. 


On Morton to Dismiss. 


The opinion of the court was delivered by 

Spencer, J. Relators proceeded by mandamus to compel the defend- 
ant to register a certain judgment obtained by them against the city of 
New Orleans, and to issue them thereon certain cash warrants. — 

Upon trial the mandamus was made peremptory. Thereupon the de- 
fendant applied for and obtained an order for a suspensive appeal with- 
out bond, under the act exempting the city of New Orleans from giving 
bond. On motion we dismissed that appeal, holding that the city of 
New Orleans was alone entitled to said exemption, and that the city was 
no party to this suit. 

On motion of relators, in the court below, and on suggesting that said 
suspensive appeal had been dismissed, and that said decree was now 
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final, and further that the defendant refused to obey the mandamus, it 
was on first May 1877 ordered that defendant show cause why he should 
not be punished for contempt. 

On same day defendant answered stating that he had complied as far 
as possible with the mandate and registered the judgment, etc. On 
fifteenth May 1877 the defendant applied by petition for a devolutive ap- 
peal, which was granted on bond and made returnable on first Monday 
of June 1877. On twenty-first May 1877 on motion of relators and on 
suggesting that a compromise had been effected herein, it was ordered 
that satisfaction of the decree be entered of record. This order ap- 
pears to have been rendered .ex parte by the court a qua. That devolu- 
tive appeal is now before us. The record thereof was filed in this court 
thirty-first May 1877. 

Relators move to dismiss on the grounds 

First—That by act forty-five of 1870, extra session, regulating appeals, 
it is provided, “all appeals from the parish of Orleans * * * shall 
be returnable on the first and third Mondays of each month of the 
session” of theSupreme Court. That by law the session of said court at 
New Orleans ends on the last of May and that therefore an appeal taken 
on fifteenth May should have been returnable on the first Monday of 
November. 

The law imposes on the judge the duty of fixing the return day, and 
the appellant can not be prejudiced by his mistakes. If the first Mon- 
day of November instead of June was the proper return day—the court 
not being in session at the latter date—and if the appeal was filed in 
this court before either day arrived, we carf not surely accuse the appel- 
lant of want of diligence and see no possible injury to appellee. 

Second—The second ground of dismissal is that the defendant has 
compromised the judgment and acquiesced therein.as shown by relators’ 
motion and the order entering satisfaction. 

A judgment is rendered, suspensive appeal taken and dismissed, ex- 
ecution issues and satisfaction of judgment obtained by legal process ! 
Defendant takes a devolutive appeal and is met with the objection that 
he can not appeal, that the judgment has been satisfied! The case 
before us is even stronger. The defendant had to satisfy the judgment 
or go to jail. There is not here the acquiescence which the law con- 
templates. It must be the voluntary act of the debtor. Besides the 
ex parte statement in relators’ motion, filed after the appeal, can not be 
noticed. If the right to a devolutive appeal can be thus defeated, it 
would be, in most cases, a delusion and a snare. 

Third—The third ground is that a devolutive appeal will not lie from 
a decree granting a mandamus; and we are referred to the case of the. 
“State ex rel. Clay vs. Johnson, Auditor” (not reported yet) wherein it 
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seems some doubt was expressed by this court as to defendant’s right to 
such appeal in such cases. Whatever doubts may have been suggested 
or expressed in that case or any other, we have no doubt of the existence 
of the right in the present case. 

The defendant is a public officer, charged with responsible duties, and 
under heavy bonds to the city for the faithful performance thereof. He 
has been ordered to register a certain judgment against the city, and 
compelled to issue to relators certain warrants for money. He has a 
right to protect himself, his sureties and the city from this decree if 
erroneous. If it were manifest that the appeal would be a vain thing, 
because the things done in execution of the judgment were of a nature 
not to be undone—were of a nature that once accomplished they could 
not be relieved against, perhaps it would be true to say no devolutive ap- 
peal would lie, for courts are instituted to grant relief and enforce 
rights, and where these purposes are not attainable they would properly 
decline to enact a farce. But in the case before us, if we find the decree 
appealed from to be wrong, we can reverse it, and the city could cause 
the registry to be canceled and recover back the warrants or money 
paid. 

The motion to dismiss is overruled. 


No. 6696. 


SvratE EX REL. WILLIAM HENRY Vs. THE MayoR AND ADMINISTRATORS OF 
THE City oF NEW ORLEANS. 


An act of the Legislature proposing an amendment to the constitution has, before 
it has been ratified by a vote of the qualified voters of the State, no effect what- 
ever. 

The amendment of the State constitution, adopted by the popular vote in Novem- 
ber 1874, which forbids any increase of the debt of the city of New Orleans after 
the first of January 1875, did not design to prevent the payment of any pre-ex- 
isting legal debt of the city, in the way stipulated in the contract creating the 
debt. 

No State has the power, either by legislative enactment, or by amendments of her 
constitution, to impair the obligation of pre-existing, valid contracts. 

When a municipal corporation has legally contracted for certain work to be done, 
and to be paid for in a certain specified way, the corporation may, on the com- 
pletion of the work, be compelled by mandamus, to carry out the stipulations as 
to payment contained in the contract. 


PPEAL from the Third District Court of the parish of Orleans. 
Monroe, J. 
S. P. Blanc, for plaintiff and appellee. 
B. F. Jonas, City Attorney, for defendant. 
The opinion of the court was delivered by 
Marr, J. On the twenty-third April, 1874, the city of New Orleans, by 





864 


SUPREME COURT OF LOUISIANA, 


State ex rel. Henry vs. the Mayor and Administrators. 





authority of an act, No. 48, approved thirteenth March, 1871, and of cer- 
tain city ordinances, entered into a contract with relator, William Henry, 
for the grading and shelling of a part of Henry Clay Avenue. 

By the terms of this contract a part of the price was to be paid by 
the city, and a part by the owners of the property fronting on the 
avenue. The portion exigible of the city to be paid in street improve- 
ment bonds, and the portion exigible of the front proprietors to be paid 
in assessment bonds, having ten years to run, and bearing interest at 
seven and three-tenths per cent per annum: “with the distinct under- 
standing that these bonds shall be taken and accepted by said Henry at 
the rate of seventy-five cents on the dollar.” 

Henry completed the work, according to his contract, and to the satis- 
faction of the city authorities; and the entire contract price seems to 
have been paid except the sum of $943 03, due by two front proprietors 
for their proportion, for work completed and accepted by the city on the 
twenty-sixth May, 1874. The object of this proceeding is to compel the 
Mayor and Administrators by mandamus “to proceed by ordinance or 
other appropriate action, to assess and levy against the property afore- 
said, and the owner and owners thereof, according to the provisions of 
the act No. 48, of 1871, a sum sufficient to meet and cover the bonds 
to be issued to relator, and to issue “Street Assessment Bonds,” in 
amount sufficient to pay him at the rate of one dollar in bonds for every 
seventy-five cents of his claim and certificates,” in accordance with the 
act No. 48, of the Legislature, and the contract between relator and the 
city. 

The Mayor and Administrators answer that since the date of the con- 
tract the constitutional amendment embraced in act No. 22, of 1874, has 
been adopted, which prohibits the city of New Orleans and its officers, 
from issuing any evidence of indebtedness or warrant for the payment of 
money except against cash actually in the treasury ; and that, therefore, 
respondents have no authority and are expressly forbidden to issue 
bonds as asked for by relator. 

They state, further, that at the time of making the contract with rela- 
tor, he was well aware of the adoption of the act No. 22, of 1874, by the 
Legislature, and knew that it would, if ratified by the vote of the peo- 
ple, prohibit the Council from issuing the bonds described in the con- 
tract. 

The judgment of the court below granted the mandamus as prayed 
for, and the Mayor and Administrators appealed. 

We attach no importance to the statement that relator was aware of 
the proposed amendment to the constitution at the time the contract 
was entered into ; because the other contracting party had the same in- 
formation on that subject, and neither could have known that it would 
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be adopted. They attached no importance to it, because there is no 
provision in the contract by which the relator could compel payment 
otherwise than by the assesment bonds: and it is to be presumed that 
neither party understood that an amendment to the constitution could 
retroact so as to destroy contracts entered into and fully executed ~~ 
one of them at the time of its ratification. 

The simple question is, does this amendment, which was ratified at the 
election in November, 1874, relieve the. city of its obligation to comply 
with the contract in question, by issuing: to relator the bonds which he 
bound himself to receive for his work. 

The object of this amendment is manifest: “The city of New Orleans 
shall not hereafter increase her debt, in any manner or form, or under 
any pretext.” To enforce this, “ After the first day of January, 1875, no 
evidence of indebtedness or warrant for the payment of money shall be 
issued by any officer of said city, except against cash actually in the 
treasury ; but this shall not be so construed as to prevent a renewal of 
matured bonds at par, or the issue of new bonds in exchange for other 
bonds, provided the city debt be not thereby increased,” etc. 

Now, it is evident that this article intends to prevent the increase, only, 
of the city debt; and that it does not contemplate nor prohibit the pay- 
ment by the city of its then existing debt. We do not think that the 
assessment bonds in question can be considered as either evidences of 
indebtedness or warrants for payment of money, within the true intend- 
ment and meanjng of this article; but we shall not enter into any further 
discussion of this question, because we do not deem it necessary for the 
decision of this case. 

The constitution of the United States, the supreme law of the inl 
article one, section ten, clause one, declares that, “no State shall pass 
any law impairing the obligation of contracts.” This prohibition is ad- 
dressed to States; and it is applicable to the States, whether exercising, 
through their Legislatures, ordinary law-making power, or, by conven- 
tions or other delegated authority, or in their aggregate capacity, adopt- 
ing or amending their organic laws. Obviously, the prohibition would 
be ineffectual if it were restricted to laws passed by the State Legisla- 
tures. Reason and authority require that it shall extend to, and strike 
with nullity every law, whether legislative or organic, by which the obli- 
gation of pre-existing contracts is impaired. In Cummings vs. Missouri, 
4 Wallace, 277, a clause in the constitution of the State of Missouri, 
which was in violation of that part of article one, section ten, clause one, 
of the constitution of the United States, which provides that no State 
shall pass any ex post facto iaw, was held, by the Supreme Court of the 
United States to be inoperative and void. 

If, as we think, the correct interpretation of the amendment to the 
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constitution of Louisiana was not intended to prevent the payment, by 
the city, of its pre-existing debts, in the manner stipulated and fixed in 
solemn contracts, the relator is entitled to the remedy and relief which 
he seeks. If, as the city authorities interpret this amendment, it pro- 
hibits a compliance by them with its pre-existing obligations and con- 
tracts, the effect in this case would be, not merely to impair the obliga- 
tion of the contract, but to destroy it, and to leave the relator without 
remedy, without the means of enforcing payment for work performed by 
him, in strict accordance with his part of the contract, completed before 
this amendment was ratified. There can be no doubt that thus inter- 
preted, this amendment would be in flagrant violation of the constitution 
ef the United States, article one, section ten, clause one, and to that ex- 
tent would be inoperative and void. 

-It is clearly the duty of the Mayor and Administrators to pay the 
relator for his work, in the manner and on the terms stipulated in the 
contract under which the work was done; and the district judge so de- 
cided, in an elaborate and exhaustive opinion. 

The judgment appealed from is therefore affirmed with costs. 


No. 6718. 
SAMUEL LAWSON ET AL. vs. ZACHARIAH BRUEN. 


The answer filed ina suit by a defendant admitting that he had in his hands a 
specific fund, for distribution among certain creditors; and that the plaintiff 
“appeared.” to be one of those creditors, with the first preference claim on said 
fund; but asking that all of said creditors be cited as in concurso; and expressly 
setting up the plea of general denial, can not be construed as involving a con- 
fession of judgment in favor of the plaintiff; although he may have the ranking 
lien on the fund in the defendant’s hands. 

An appeal will not be dismissed on the ground that the appellant confessed judg- 
ment in the court below, when he contests the confession, and it seems to be the 

_ only ground of the judgment. 


-\ PPEAL from the Fifth District Court, parish of Orleans. Rogers, 


J. 
_ Richard DeGray, for plaintiff and appellee. 
B. C. Elliott, for defendant. 


On Motion To Dismiss. 


The opinion of the court was delivered by 

Sprencer, J. This motion to dismiss is based upon the allegation that 
the judgment appealed from was rendered on the confession of the de- 
fendant. The facts are these: Bruen held the first mortgage on cer- 
tain property of one Moran and seized and sold it. After satisfying 
Bruen’s claim and all prior liens and expenses, there remained for distri- 
bution to subsequent mortgages $3788 96, which the purchaser Bruen 
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sili as shown by the sheriff’s deed. These subsequent es 
as certified by the recorder of mortgages were: 

First—A general mortgage in favor of Prathers, recorded twenty-’ 
fourth of July, 1873. 

Second—A general mortgage in favor of Lawson, recorded second of’ 
April, 1874. 

Third—A general one in favor of A. B. Miller, revorded twentieth of ’ 
February 1875. 

Fourth—Another general one in favor of Bruen, recorded September 

3, 1875. 

~ Fifth—Another general one in favor of Prathers, recorded sixteenth 
of September 1875. 

One of the lots had been sold for State taxes and bought by one Nor-’ 
cross; the purchaser taking the property subject to right of redemption - 
out of the fund so left in his hands. 

The estate of Simonds also had a claim of some sort on the property 
or its proceeds, and one Miss Annie Crowley claimed to have purchased 
it of said Moran. 

The plaintiff Lawson, alleging that he had given the usual notices, 
brought this hypothecary action and prayed that Bruen be condemned 
to pay the amount of his mortgage, or surrender the property to be sold 
to pay it. 

Bruen after filing sundry exceptions, answered in substance as follows 
on thirtieth April 1877: 

First—A general denial of all plaintiffs allegations not specially ad- 
mitted. 

Second—He admits the sale of the property to him, and that after 
satisfying his claim and prior ones there remained in his hands the sum 
stated: $3788 96. 

Third—He then proceeds to show that he had paid and had been 
legally subrogated to the mortgage of Prathers, which was next in rank; 
that he had paid a certain amount in redemption of the lot sold for taxes, 
and had paid certain other taxes etc. Hethensays: “ After these proper 
deductions, there remains subject to claims of the other creditors of William 
Moran, of whom the plaintiff Lawson appears to be first in rank, and to’ 
all others in interest the sum of $2640 87.” He then further alleges that 
the mortgage certificate shows the existence of several mortgages sub- 
sequent as stated; that it was claimed that Miss Crowley had purchased 
the property and was entitled to the surplus proceeds; that the estate of 
Simonds had a claim of some kind thereon of a character unknown to 
him, and that William Moran had been interdicted. He alleges that he 
can not be bound for more than the price of his purchase and that all 
parties having any interest in the balance of the price, should be brought 
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into court, as in concurso. Wherefore he prays their citation accord- 
ingly; that he be allowed to deposit the amount due by him in court and 
thereupon that his property be released from all said mortgages, etc. 

On the second of May, 1877, plaintiff took a rule on defendant to show 
cause “ why judgment should not be entered in his favor as in said peti- 
tion prayed for, to the extent of said amount admitted in defendant’s 
answer to be due, to wit, $2640 and costs of suit.” 

On the third of May the court ordered all said parties named in de- 
fendant’s atiswer as interested, to be cited as in concurso as prayed for 
by the answer. — 

On the seventh of May the above rule was tried. 

On the fourteenth and fifteenth of May the parties cited by defendant 
in concurso, appeared and filed various exceptions against plaintiff and 
defendant. 

On the sixteenth of May the court sustained plaintiff’s rule and ordered 
“that judgment be rendered herein in favor of plaintiffs, as prayed for, 
to the extent of the amount admitted to be due herein, to wit: $2640 and 
costs, and that the defendant Bruen pay the same or that he deliver up 
the mortgaged property etc. to pay and satisfy the mortgaged debt.” 

This judgment was signed June 16, 1877. 

Defendant took a suspensive appeal, which plaintiff now moves to dis- 
mniss as stated. 


To justify the judgment appealed from; the answer must have con- 
’ fessed four things: 
First—That Lawson was a creditor of Moran. 


Second—That he held the first and preferred mortgage. 

Third—That due demand had been made. 

Fourth—That defendant detained the property subject to the mort- 
gage and that it was liable in his hands for the amount of the judgment. 

Now what is the defendant’s answer—what his admission or confes- 
sion? It is a general denial, and admission, that he has in his hands 
$2640 87 “subject to the claims of the other creditors of Wm. Moran (of 
whom the plaintiff Lawson appears to be first in rank), and to all others 
in interest ””—that there appeared to be conflicting claims upon said fund 
and that all parties in interest should be cited in concurso and heard and 
he allowed to deposit the amount in court. He no where admits that 
Lawson was a creditor of Moran. On the contrary he enters a general 
denial to all plaintiffs’ allegations which certainly was enough to put 
plaintiffs to the proof of their claim against Moran and of the demand 
required by law to precede his action. This judgment wus entered up, 
without proof, on motion and as upon confession. The admissions in 
the answer did not warrant the judgment. 

True the judge a quo, rendered it as on confession, but he did so ille- 
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gally, since as we hold there was no basis for it. To deny the defend- 
ant’s right of appeal, to test the question whether his answer was a con- 
fession, would be to deprive him of his rights without trial. The very 
question which we will have to decide when this case is heard, is whether 
the defendant did or did not confess, and that same question is raised 
by this motion to dismiss. In order to determine the right of appeal, 
we must of necessity decide whether the judgment was confessed by 
appellant, and as the judgment has no foundation except the alleged 
confessions, it would seem that in deciding that the right of appeal ex- 
ists, we virtually decide that the judgment appealed from is invalid. In 
other words the motion to dismiss raises the only question involved in 
the case. It would have been better to have submitted the case on the 
motion and merits together. At all events we hold that the defendant 
has the right to have this court determine whether or not the admissions 
and confessions contained in his answer authorized the court a qua to 
enter up, on motion and without proof, a final judgment against him for 
$2640. 
The motion to dismiss is overruled. 





StaTE EX REL. Pavt Dov.iwvT vs. JupGE oF THE SixtH District Court, 
PaRIsH OF ORLEANS. 


A suspensive appeal will not lie from an order granting an injunction, when it does 
not clearly appear that the injury complained of as arising from the injunction 
is irreparable; such as the appeal on the merits can provide no adequate remedy 
for. 

A suspensive appeal will lie from an order of court, which rescinds a previous 
order of the court setting aside a writ of injunction on bond. 


EE for writs of mandamus and prohibition. 


A, & W. Voorhies, for relator. 

E. H. Farrar, for respondent. 

The opinion of the court was delivered by 

Spencer, J. The suit of “A. Saulet et al. vs. Paul Doullut,” is a suit 
to restrain and enjoin the defendant from carrying on a tallow factory in 
the Third District of New Orleans, on the ground that the same is a 
nuisance. Plaintiffs pray that an injunction issue against defendant, 
which upon their oath, and bond, for $300 the court granted. This in- 
junction was granted on the ex parte showing of plaintiff's petition and 
oath. 

Defendant thereupon made an ex parte application to set aside said 
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injunction by bond, under article 307 of the Code of Practice. The court 
‘granted this order, setting aside the injunction on defendant giving bond 
for $500, which was accordingly given. 

Thereupon the plaintiffs, alleging that the acts complained of and en- 
joined were calculated to work them an irreparable injury took a rule on 
‘defendant, to have the order to bond the injunction, rescinded, as having 
‘been improvidently granted. Upon trial this rule was sustained and the 
order permitting the bonding was rescinded and set aside. 

’ Thereupon, and within ten days from the date of the original order of 
‘injunction defendant moved for a suspensive appeal from both orders to 
wit : 

_ First from the original order of injunction and second from the order 
rescinding the order permitting the, bond. 

The judge refused an appeal from either order, and the defendant is 
‘before us applying for writ of mandamus to compel the granting of the 
appeals and for writ of prohibition. 

We think he can not appeal from the first, but can appeal from the 
second of said orders. ‘ ; 

First—The record of appeal from the original order granting the in- 
junction could not legally contain any thing except plaintiff’s petition, 
affidavit and bond. No proceedings subsequent, could be reviewed on 
said appeal, for we would have to pass upon the case just as it stood 
when the district judge passed upon. it, in order to decide whether he 
rightfully or wrongfully granted the order. In other words the question 
presented to us would be, whether or not, on the face of papers, taking 
all plaintiffs’ allegations as true, they were entitled to the injunction 
prayed for. So that the case would present substantially the same phase, 
as if an appeal were asked from an order overruling an exception of “no 
cause of action.” This court held in Osborne vs. Clayton 3 R. 437 that 
*no appeal will lie from an order, discharging a rule to show cause why 
an injunction should not be dissolved on the ground that the petition set 
forth no legal cause for issuing it. That it is an interlocutory order and 
works no irreparable injury, and if erroneous it may be corrected by 
appeal from the final judgment.” 

We do not think the law, in giving the right of appeal from interlocu- 
tory orders, contemplated extending it to original orders granting the 
conservatory writs of injunction, attachment, etc. The indemnity which 
the law provides for defendants in these cases against damage and in- 
‘jury is supposed to be sufficient to prevent the injury being “irrepar- 
‘able,” even if such original conservatory orders can be considered as 
“interlocutory.” If the bond given by the plaintiffs in such suits is 
not good and sufficient to indemnify the defendant against any loss and 
injury he may sustain, the law provides him a remedy, by motion, to 
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compel the giving of good security. Should the judge wrongfully re, 
fuse to grant such order, the party would have the right to appeal from 
the order refusing it. Poydras vs. Tusson, 3 La. 443. : 

We think appeals from “ interlocutory orders” should only be granted 
when the injury therefrom comes with reasonable certainty under the head 
of “irreparable;” for such appeals tend greatly to the delay and expense 
of litigation. If substantial relief from the injury done by the order 
can be obtained on appeal from the final judgment, the interlocutory 
order should not be appealed from. 

Second—As to the right of appeal from the second order above named, 
that rescinding. the order to bond the injunction, we think our prede- 
cessors have settled that it exists, though if discussed as a new question 
it would be, we think, very questionable. 12 An. 455; 3 R. 102; 11 R. 452. 

The effect of the order rescinding the previous order to bond is the 
same as if the original application to bond had been refused in the first 
instance. In “State ex rel. Barthe vs. Judge of Superior District Court,” 
28 An. 903, a case involving the precise point, our predecessors hell 
“that an appeal will lie from an order refusing to allow the release. on 
bond, under article 307 Code Practice, of an injunction.” See also 28 
An. 880 and 889. “4 

It is therefore ordered and decreed that the mandamus and prohibi- 
tion herein be made peremptory in so far as relates to the order rescind- 
ing the order to bond the injunction, and that in other respects they b 
refused. , 


DISSENTING OPINION. 


Eaan, J. I concur in so much of the opinion and decree of the ma- 
jority of the court as holds the relator not entitled to an appeal from 
the order of the district judge granting the injunction complained of, 
and dissent from so much of the opinion and decree as holds the relator 
to be entitled to an appeal from the order of the district judge rescind+ 
ing an order permitting him to dissolve the injunction by giving bond 
under article 307 of the Code of Practice. All the reasons which exist 
for denying the right of appeal in the one case, attach with equal or 
greater force in the other, and are involved in it. If the relator can not 
appeal from the order granting. the injunction, because, if wrongfully 
issued, he is protected by the bond of the plaintiff, and may obtain relief 
upon final judgment, or upon appeal from final judgment in the cause, 
it is difficult to perceive wherein he can not in the same manner obtain 
relief from the interlocutory order, the effect of which is to reinstate, or 
to leave the injunction in force. The general rule has been often an- 
nounced by this court to be, that where a party may be compensated in 
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money in the same action, the injury is not irreparable, and an appeal 
will not lie from an interlocutory order, and so I understand the ma- 
jority of the court to hold on the other branch of this case. See 12 R. 
488, 2 An. 321, 4 An. 147, 12 An. 455. In the case of Osborne vs. Clayton, 
3 R. 437, it was held that no appeal will lie from an order discharging a 
rule to show cause why an injunction should not be dissolved on the 
ground that the petition set forth no legal cause for issuing it; that the 
order which was interlocutory worked no irreparable injury, and, if er- 
roneous, might be corrected by appeal from the final judgment. The 
law is correctly stated by Chief Justice Merrick in White vs. Cazenave, 14 
An. 57, to be that the law (C. P. 307) “ only confers on the district court 
the discretion to dissolve an injunction on the defendant’s giving bond 
when the act prohibited is not such as may work an irreparable injury;’ 
and that when the district judge, through error, embraces as within this 
article a case not contemplated by it, one where the prohibited act may 
work an irreparable injury, an appeal must lie (in favor of the plaintiff, 
not the defendant in injunction) by the express terms of article 566 of 
the C. P. The same doctrine was held in Delacroix vs. Villeré, 11 An. 39, 
and in a number of cases before and since. In the 14 An. case quoted, 
the learned judge said: “The question must be determined by the facts 
and circumstances of each case,” so that no authority in favor of the 
relator here can be derived from the cases decided by our predecessors 
and reported in 28 An., and quoted in the opinion of the majority of 
the court which were decided upon their own peculiar state of facts. — 
Only one of these cases, the State ex rel. Barthe vs. Judge of the Su- 
perior District Court, p. 903, has any similitude to that now under con- 
sideration, and the opinion, which is very short and unsatisfactory, gives 
evidence of hasty preparation, as it is evidéntly based upon the errone- 
ous belief of the judge who rendered it, that “it has frequently been held 
that an appeal will lie from an order refusing to allow the release on 
bond under article 307 of the Code of Practice,” and as further stated 
in the opinion that “the relator had an absolute right to an appeal from 
the judgment complained of, notwithstanding the terms of the article of 
the Code of Practice, and the decisions of able judges in the past hold 
the right of appeal from interlocutory orders to be very far from abso- 
lute, and make even the exercise of the legal discretion to grant an ap- 
peal from such orders, depend upon the particular facts of each case, 
while the current of authority and the reasons for it are against the 
absolute right. Indeed, the cases are exceptional when it is allowed. 
. The judge has not favored us with any reference to the cases in which 
it has been so “frequently held,” and neither ourselves nor our learned 
brother who prepared the opinion of the majority of the court in the 
ease at bar have been able to find them The only other case in the same 
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volume which bears at all upon the questions involved in the present 
case is reported on page 889,28 An. So far from being in any degree 
favorable to the relator it only supports the views expressed in this opin- 
ion and those announced in the older cases quoted in it to the effect that 
this court may, at the instance of the plaintiff in injunction, compel an 
appeal from an order of the district judge dissolving an injunction on 
bond. The case was an injunction against an order of seizure and sale. 
The injunction was dissolved upon the bond of the seizing creditor, and 
the judge below having refused the plaintiff in injunction an appeal from 
the order of dissolution was compelled by this court to grant it. The 
effect of the dissolution would otherwise have been the alienation under 
the writ of the property seized. The decision was right. 

In the fourteenth Annual case before cited, the Chief Justice was ap- 
plying the principles announced by him to the right of the plaintiff in 
injunction to appeal from an order dissolving on bond, and went so far 
as to say that “in order to test the plaintiff's right to appeal, we are 
forced to consider whether the eourt erred in granting the order. If it 
did err, an appeal lies by the very terms of articles 307 and 566,C. P. If 
it did not err the appeal must be dismissed.” And again, he says: “In 
the consideration of the question before us, the allegations of the plain- 
tiff’s petition must be taken as true,” a proposition about which there 
ean be no question and one which is recognized by the majority of the 
court in the case at bar in the reasons given for refusing the right of ap- 
peal from the order granting the injunction. Applying this principle to 
the present case, what are the facts or the allegations of the petition for 
injunction from the effects of which, pending the cause, the relator seeks 
relief through an appeal from the refusal of the judge to permit him to 
Gontinue to do the acts from the doing of which he is enjoined by the 
simple execution of an obligation to compensate in money for committing 
a nuisance, for as such it is characterized and described in the plaintiff's 
petition, which, for the purposes of this inquiry, must be taken as true. 
In the case of Fuselier vs. Spaulding, 2 An. 773, it was properly held that 
the burning of a brick kiln near a dwelling, exposing it to danger, and 
seriously incommoding the occupants and endangering the health of 
plaintiff's family, may be enjoined. 

In the case of Marion vs. Johnson & Rendall, 22 An. 512, the court 
held that in determining the question whether acts complained of will 
work an irreparahle injury to the plaintiff, on the trial of a motion to 
dissolve an injunction on bond, all the allegations of the petition for in- 
junction must be taken as true, and if the facts set up show trespass on 
real property, which if continued would change the possession of it, the 
motion to bond under article 307 will be overruled because an irrepara- 
ble injury would be done the plaintiff. In that case the plaintiff had 
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appealed from an order permitting the defendants to dissolve the in- 
junction on bond, and the motion to dismiss the appeal was overruled, 
the order to bond set aside, and the injunction reinstated. The counsel 
for plaintiffs argued and the Supreme Court thought that by permitting 
the defendants to release the injunction on bond the district judge had 
licensed a trespass. The district judge, in the case at bar, had, by the 
order of dissolution on bond, in effect licensed a nuisance, as appears by 
the face of the papers by which the question must be tried. This was 
evidently done through error and inadvertence, and he very properly 
sought by the order of rescission: to recall the error and reinstate the 
injunction. Had he failed to do so, the plaintiff in injunction under the 
authorities cited might, and no doubt would, have appealed, and thus 
corrected the error first committed by the district judge. It does not, 
however, follow that the defendant can appeal from the order rescind- 
ing the order to bond and reinstating the injunction. I think this order 
rests upon precisely the same basis in the present case with the order 
granting the injunction, and that it can not be appealed from. If the 
facts alleged are untrue and the injunction has been wrongfully sued out 
he will be permitted and enabled to show it on the trial of the case and 
to obtain such damages as he may meanwhile have suffered (see 12 An. 
455); but if, on the contrary, the injunction was rightfully sued out, 
which we must assume till the contrary is shown on the trial, he can 
not be permitted to avoid or suspend its effects either by bond for dis- 
solution or by appeal. 

Who can recall or repair with money the effect of a continuing nui- 
sance to the health and comfort of plaintiff, his family, and of the pub- 
lic of. whom he is one, if it, indeed, be so as charged in the petition for 
injunction ; and what is the effect of allowing an appeal in this case to 
the party enjoined, if it be not to permit him to continue to commit and 
keep up the nuisance complained of during the pendency of appeal, 
however long. 

In Jure vs. First Municipality, 2 An. 322, the absolute right of appeal 
was denied even to the plaintiff, and we may paraphrase in this case 
the language of Judge Slidell in that by saying that the very object of 
the injunction would be defeated if the relator were premitted to sus- 
pend its operation by an appeal. 

It seems to me that article 307 of the Code of Practice was provided 
for no such purpose or case, and that we are compelled to look into the 
facts of the particular case in order to determine whether or not the 
right to bond and consequently the right to appeal exists. I think the 
one depends upon the other and that neither exists in the present case. 
It may not be amiss to remark that it is a necessary corollary from the 
argument and authorities that the right of appeal may well exist in 
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favor of the party enjoining an act alleged to work irreparable injury 
and not exist in favor of the party committing the act, and so with all 
the cases of appeal which are to be found in the books with the excep- 
tion of that in the twenty-eighth Annual, decided by our immediate pre- 
decessors, the incorrectness of which has been already discussed. 

This case is different even from an appeal from a refusal to order the 
release on bond, for in that case the injunction would remain operative 
and the nuisance could not be continued during the pendency of the 
appeal, while in the case at bar, which is an application to compel the 
granting of appeal from an order rescinding an order allowing the de- 
fendant to release the injunction on bond, the effect of granting the 
appeal necessarily is to continue the existence of the nuisance pending 
appeal. This effect can not be remedied or recalled. The consequences 
to the plaintiff and the public might be too serious; and, however little 
disposed to restrict the right of appeal, I do not think the law gives it, 
and I can not consent to give it in this class of cases. 

For these reasons I dissent from the conclusions of a majority of the 
eourt. 








INDEX. 


4 ——-#@eo— 
ADMINISTRATORS. 


The written acknowledgment of a debt by an administrator will not bind 
the succession if such debt does not really exist. 
Reihl vs. Martin, 15. 
An administrator can not avail of any defect in a legal proceeding 
caused by his fault. 
Succession of Margaret McAuley, 33. 
Where the heirs are all of age, and present, and represented, and have 
accepted the succession purely and simply, and there are no debts 
due by the succession, there is no necessity for the appointment of 
an administrator. 
Mrs. A. L. Brashear and Husband vs. Mrs. Charlotte M. Con- 
ner, 347. 
An administrator can not sue an alleged debtor of the succession, in 
disregard of his formal settlement with and discharge of the debtor, 
without alleging error, or fraud in the settlement. 


W. H. Haile, Administrator, vs. McGhee, Snowden & Violett, 
850. 


An account filed by an administrator, which contains no list, or classifi- 
cation of creditors, and no statement of the debts of the succession, 
but a mere marshaling of the proceeds of one asset, and the rec- 
ognition of but one creditor of the succession, can not be the basis 
of a valid judgment. 

Succession of Frangois Lacroix, 366. 

The public notification of the filing of an account, and tableau of dis- 
tribution by an administrator, operates as a legal citation to credit- 
ors and legatees. 

An administrator need not directly prove up every item of his account, 
which is not opposed. 
Succession of Frangois Bougére, 378. 

When an administrator is ordered by the court to lease succession 
property at public auction to the highest bidder who shall furnish 
approved security, he may at once, without additional advertise- 
ment, re-auction the lease, if the highest bidder at the first auction 
fails to furnish the prescribed security. 

George J. Jones vs..Succession of Nathan Hoss et al., 564. 

An administrator who received Confederate money in payment of suc- 
cession property sold by him, when that money was the currency in 
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general circulation, can only be held for what the money he received 
was at that time worth in gold. . 
‘Succession of George W. Womack, 577. 
An opponent of an administrator’s account can contest no item of the 
account which he has not in specific, or in general terms, opposed. 
Succession of C. L. B. Bofenschen, 711. 
An administrator who sells succession property, without an order of 
court, for less than its.appraised value, is responsible for the differ- 
ence. 

An administrator is liable for any loss of, or damage to succession 
property, caused by the fault of his agent, or by any want of pru- 
dent administration. 

Succession of Harris, 743. 


Administrators’( Public). 


Public administrators are authorized to employ lawyers in behalf of the 


successions they administer. 
Succession of Harris, 743. 


AGENCY. 


Where an ‘agent has fraudulently sold his principal’s property, and em- 
bezzled its proceeds, and the principal afterward accepts from the 
agent something in compensation for the embezzled proceeds, he 
thereby ratifies the sale made by the agent, and estops himself from 
any recourse against the innocent purchaser of his property. 

R. N. Ogden vs. A. Marchand, 61. 

The principal is bound by any contract made by his agent which is nec- 
essary to carry out the objects of the agency; and no confidential 
limitation of the mandate, can operate to the prejudice of any inno- 
cent third person. 

E. H. Farrar vs. Stephen Duncan, 126. 

The holder of a solidary note can not have its solidarity impaired, by 
the unauthorized action of his collecting agent, who receipts in favor 
of one of the solidary debtors on the note for “his share” of the 
debt. 

Cooley vs. Broad, 345. 

The admission of the alleged agent that he is authorized to represent a 
third person in a suit, does not prove the agency. 

The authority to represent a defendant in a suit must be shown ex- 
pressly, or by irresistible implication. 
Mrs. Marie E. Dawson vs. Marie Landreaux, 363. 

Where a principal has dealt with a merchant through an agent acting 


under a written power of attorney, the merchant may prove by parol- 
the correctness of his account, and any acknowledgment of its cor- 
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rectness, or any ratification of it by the principal, even if the agent 
has transgressed Lis mandate, or there are charges in the account 
which could not be legally enforced. 


Ratification by the principal of the unauthorized acts of an agent. 
makes those acts binding on the principal. 


A power of attorney sufficiently comprehensive to authorize the agent 
to manage a plantation, and disburse the proceeds of its crops, will 
justify the factor who sells the crops to pay out their proceeds on the 
orders of the agent. 

G. W. Sentell & Co., in Liquidation, vs. Mrs. M.G. Kennedy and 
Husband, 679. 


A principal who employs an agent to do a legal thing, is not liable in 
damages for any illegal act of the agent done in the execution of 
the mandate, to which the principal was not accessory, or privy. 

- Andreas Richoux vs. Mayer Bros., 828. 


ANSWERS. 
SEE PRACTICE. 


APPEAL. 
What new Pleas and Evidence may and may not be made on Appeal. 


A plea of adjudication or discharge in bankruptcy can not be originally 
set up in this court. Such plea must be expressly made in the court 
below, else this court will refuse to take cognizance of them. 

Serra 6 Hijo vs. Hoffman & Co., 17. 


The exception of lis pendens will not be considered in this court, unless 
raised in and passed on by the court a qua. 

State ex rel. Comminge vs. Judge of the Superior District Court, 
360. 

Evidence to support a motion to dismiss an appeal on the ground of ac- 
quiescence of appellant in the judgment, may be filed any time 
before the case is submitted. 

If an issue is made, as to whether appellant has acquiesced in the judg- 
ment, it must be passed on by the lower court before this court will 


consider it. 
Evans & Taylor vs. Succession of A. M. Etheridge, 576. 


The sufficiency of a surety on an appeal bond will not be considered 
here when not put at issue, or passed on in the court below. 
Elizabeth Edwards and Husband vs. Edwards, 597. 


The appellate jurisdiction of this court is not divested by the fact that, 
pending an appeal in any particular case, the appellant has become 
a bankrupt. In passing on the question of their appellate jurisdic- 
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tion, this court will consider no fact which does not appear in the 
transcript of appeal. 
J. Davidson Hill & Co. vs. Mrs. Adelaide Bourcier and B. M. 
Pond, 841. 
A claim not set up in the pleadings will not be allowed by this court. 
Gordon & Gomilla vs. Wright & Clark, 812. 


Right of Appeal as Affected by the Amount Involved. 


Where, in claim for damages, based on a wrongful deprivation, or ob- 
struction of some mental or moral gratification, or personal conve- 
nience, the plaintiff makes oath that his interest involved in the con- 
troversy amounts to more than five hundred dollars, it will suffice 
to give this court jurisdiction. 

Nicholas Burke vs. James Wall et al., 38. 

If the real amount involved is under five hundred dollars, this court is 
without jurisdiction. 

Succession of Mrs. E. R. Hardesty, 289. 

The amount to be distributed in the homologated account of an admin- 
istrator, and not the amount claimed by the appellant, determines 
his right of appeal. 

Succession of Cloney, 327. 

- Where the matter in dispute is over five hundred dollars this court has 

jurisdiction. 

Elizabeth Edwards and Husband vs. M. A. Edwards, Adminis- 
trator, et al., 597. 


Appeal Bonds and Sureties on Same. 


Where the appeal bond is made in favor of the appellee instead of the 
clerk of the court, it will, on motion to that effect, be dismissed. 
Nor will any surreptitious interlineation of the bond, made after the 
motion to dismiss, by which the clerk is substituted for the appellee, 
avail to prevent the dismissal of the appeal. 

Josephine Johnson vs. Clarke & Meader, 289. 

When the judgment appealed from does not condemn the defendant to 
pay any specific sum, the amount of the appeal bond must be fixed 


by the judge a quo. 
Succession of Mrs. E. R. Hardesty, 54. 


When the judgment does not condemn the defendant to pay a certain 
sum, or do a certain act, the bond for a suspensive appeal must be 
fixed by the judge, and need only cover costs. 

John Untereiner vs. William Miller et al., 435. 

The bond for a suspensive appeal from a money judgment must exceed 
by one half the principal and interest due, at the date of the judg- 
ment. The court can not fix it for any less amount. 
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The surety on an appeal bond must reside within the jurisdiction of 
the court, and be amenable to its process in case any action against 
him on the bond should be had, and have property over and above 
any incumbrances on it equal in value to the amount for which he ig 
bound. 

State ex rel. Thomas Jorda vs. the Judge of the Fourth District 
Court, 776. 


The bond for a suspensive appeal from a judgment dissolving an injune- 
tion, need only be for an amount that shall exceed by one half the 
damages decreed by the judgment of dissolution, and costs. 

F. C. Malain et al. vs. the Judge of the Third Judicial District, 
et al., 793. 

The failure of an appellant to obey an order of the lower court to sub-. 
stitute a solvent for an insolvent surety on his appeal bond, wilt 
work the dismissal of his appeal. 

A. P, Dumas vs. Aristide Mary, 808, 


When an additional party is made to an appeal after the execution of the 
appeal bond in favor of the clerk, a new bond is not necessary. 
On such a bond all parties to the appeal, no matter at what stage of 
the proceedings they may have become parties, have their recourse. 
Borde vs. Erskine et al., 822. 
An appeal bond given for the full amount required by law, but in which 
two, or more sureties bind themselves, each for a designated part of 
that amount, is a good and legal bond. 
Heirs of Gutturrez vs. Croner et al., 827. 


To suspensively appeal from a judgment which orders the delivery of 
movables and immovables, the amount of the appeal bond should 
exceed by one half the estimated value of the movables, and of the 
revenues to be derived from the real estate pending the suit. 

State ex rel. Ella Smith vs. Judge of the Second District Court, 
838. . 

The omission to state the day of the month in the date ef an appeal 
bond, when the month and year are given, is supplied by the date of 
the filing of the bond. 

Failure to set forth specifically the amount of an appeal bond is not 
ground to dismiss the appeal. It will be assumed that it was given 
for the amount prescribed in the order of court granting the 
appeal. 

Indicating the clerk of the lower court, the payee in an appeal bond, 
by abbreviated signs is not fatal to the bond, if its recital elsewhere 
make certain what court and clerk were meant. 

Eschert vs. Harrison, 860. 
56 
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24 Appeals from) Interlocutory Decrees. 


“A judgment was rendered in concurso, without fixing the amount due to 
each claimant. Afterward, one of the creditors, on a rule for that 
purpose, obtained a decrée fixing the sum due him, which was over 
five hundred dollars. One of the parties in interest applied for a 

‘ suspensive appeal. It was refused, on the ground that the decree 
was an interlocutory one. e 

'* Held—That the decree was final, and that from all final decrees, where 

‘the sum involved is over five hundred dollars, a suspensive appeal 

lies. 


State ex rel. P. Bouron vs. Judge of-the Fifth District Court, 
59. 
, interlocutory decree dissolving an injunction may be appealed from. 
Union Insurance Company vs. Mrs. Delphine Benit, 297. 
No defect in a premature appeal taken from an interlocutory decree in 
a case, can prejudice the appeal subsequently taken from the final 
judgment in tne case. 
Succession of Carmelite Planchet, 520. 
‘An order of court granting a continuance of a case can not be appealed 
from. 
Succession of E. E.-Grace. Opposition of Creditors and Heirs, 
$ 694. 

‘The decree of the lower court granting, or refusing to grant an injune- 

tion, may be suspensively appealed from. 
Beebe vs. Guinault, 795. 
<i interlocutory decree, rescinding a former order of the court made at 
its preceding term, which inflicts no irreparable injury on the com- 
plainant, can not be separately appealed from. It must come up 
when the case is appealed on the merits. 

- Injury to a party is irreparable, when the final judgment on appeal can 
not place him where he stood before the interlocutory decree com- 
plained of was rendered. 

Delay, increased labor, and expense, do not make up a case of irrepara- 
ble injury. 
State ex rel. James L. Cole vs. Judge of the Fifth Judicial Dis- 
trict, 803. 


Record of Appeal. What must Appear in It. Errors and Defects in It. 
And Effect of Same. 


’ When the record of appeal contains no note of the evidence offered and 
received in the court below ; and no statement of facts agreed on by 
the parties, or made by the inferior judge; and no bill of exception, 
or assignment of error, the appeal will be dismissed. And the usual 
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certificate of the clerk of the lower court, that such a record con- 
tains a copy of all the evidence, etc., offered and filed in the lower 
court, is not sufficient to maintain the appeal. 
Stoughton Cooley vs. H. H. Broad et al., 71. 
The charge given to a jury, by the judge of the court a qua, is not a 
necessary part of the record. 
Bernard Soulié vs. Louis Ranson, 161. 
The filing of properly certified copies of missing parts of a transcript, 
absent by fault of the clerk of the lower court, will be allowed, 
although it is not the method prescribed for perfecting an incom- 
plete record. 





Joachim Borde vs. Mrs. William Erskine et al., 822. 
The incompleteness of a record, caused by the loss of a portion of it, 
when the loss is properly certified by the clerk of the lower court, is 
not a sufficient cause for the dismissal of the appeal. 
Eschert vs. Harrison, 860. 
It is the duty of the. judge of the lower court to fix the return day of an 
appeal, and if a wrong day is fixed by him, the appellant will not be 
prejudiced thereby. 
State ex rel. Hoey & O’Connor vs. J. G. Brown, Administrator of 
Accounts, 861. 


Devolutive Appeal. 


A devolutive appeal from a decree, refusing a mandamus on the Treasu- 
rer to compel him to pay relator a certain sum of money, will not 
restrain said sum in the Treasurer’s hands. 

The New Orleans Republican Printing Company vs. A. Dubuclet, 
Treasurer. H. Newgass, Intervenor, 109. 

The dismissal of a suspensive appeal, for want of the proper bond will 
not prevent the appellant from taking a devolutive appeal, within 
the legal delay. 

Josephine Johnson, Tutrix, vs. Clark & Meader, 762. 

A public officer who has done a certain act he was ordered to do, by a 
decree of court in a mandamus proceeding, may take a devolutive 
appeal from the decree, when the act done in obedience to the de- 
cree is susceptible of being effectively undone. 

State ex rel. Hoey & O'Connor vs. Brown, Administratcr, 861. 


Suspensive Appeal. 


In computing the time within which a suspensive appeal may be taken, 
neither non-judicial days nor the day the judgment was signed, nor 
the day the appeal was taken, are to be counted. 

State ex rel. Armand Mercier vs. Judge Superior District Court 
‘et al., 223. 
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The judgment of a court removing an under-tutor can not be suspen- 
sively appealed from. Such a judgment must be provisionally exe- 
cuted. 

Succession of Pauline Menendez, 408. 

A judgment debtor, who having applied for asuspensive and a devolu- 
tive appeal in the alternative, elects to take the devolutive appeal, 
and gives the bond fixed by the court for that appeal, forfeits his - 
right to a suspensive appeal, and therefore is not entitled to a writ 
of prohibition to arrest the execution of the judgment. 

State ex rel. Ella Smith vs. Judge Second District Court, 838. 

In counting the ten days delay within which the bond for a suspensive 
appeal from a judgment of a lower court must be filed, neither the 
day on which the judgment is signed, nor Sundays, nor the day on 
which delay expires, is to be included. 

J. M. Tupery vs. T. M. Edmondson, 850. 

A suspensive appeal will not lie from an order granting an injunction, 
when it does not clearly appear that the injury complained of as 
arising from the injunction is irreparable; such as the appeal on 
the merits can provide no adequate rémedy for. 

A suspensive appeal will lie from an order of court, which rescinds a 
previous order of the court setting aside a writ of injunction on 
bond. 

State ex rel. Paul Doullut vs. Judge Sixth District Court, 869. 


Who may Appeal and Right of Appeal. 


A creditor who has been placed on the tableau of a succession, and rec- 
ognized asa creditor, may appeal from a judgment homologating 
an administrator’s account, although he may not have opposed the 
homologation. 


Succession of Cloney, 327. 


Any creditor of the succession, having an interest in the proceeds dis- 
posed of by the decree homologating such an account, may appeal 
from the decree. 

Succession of Lacroix, 366. 

A third person, not party to a suit, may appeal from the judgment ren- 
dered in it, provided he proves, or it appears from the record, that 
he has a pecuniary interest in the suit, and is aggrieved by the 
judgment. 

State ex rel. Adrien Bonnet vs. the Judge ad hoc of the Second 
District Court, 397. 

No ex parte statement, or motion, by one of the parties to a suit, made 

in the court below, can impair the other party’s right of appeal. 
State ex rel. Hoey & O’Connor vs. Brown, Administrator, 861. 
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An appeal will not be dismissed on the ground that the appellant con- 
fessed judgment in the court below, when he contests the confes- 
sion, and it seems to be the only ground of the judgment. 

Lawson vs. Bruen, 866. 


Appeals from the Supreme Court of Louisiana to the Supreme Court of 
the United States. 


The right of removing a suit from a State, to a Federal court, is a mat- 
ter reviewable by the Supreme Court of the United States, under a 
writ of error to this court. 


A writ of error from the Supreme Court of the United States to this 
court, operating as a supersedeas, divests this court of all further 
jurisdiction of the case. 

State ex rel. Jumel vs. Johnson, 399. 


Death of Party to an Appeal—Effect of. 


Where one of the appellees has died, the appeal, as to his succession, 
can not be dismissed until his representatives have been made par- 
ties to the appeal. 

Mrs. B.S. Hearing and Greig vs. Mound City Life Insurance 
Company, 832. 


Citation of Appeal. 


The service of citation of appeal before the filing of the appeal bond, 
is not ground for dismissing the appeal. ; 
Marie L. Beebe vs. James P. Guinault et al., 795. 


Citation of appeal should be served on a resident party in person, or at 
his domicile, not on his attorney. But if an improper citation has 
been made by the sheriff, not shown to have been caused by the 
fault of the appellant, it will not justify the dismissal of the 
appeal. 


Borde vs. Erskine et al., 822. 


‘Where a party sues in an individual capacity, and afterward, during the 
progress of the suit, subrogates a succession of which she is ex- 
ecutrix to her rights, without notice of the subrogation to the de- 
fendant, the latter will not have the appeal he may take in the case 
dismissed, because he has only cited the plaintiff in her individual 
capacity. In such case the appellant will be allowed time to cite 
plaintiff in her administrative capacity. 


No error or defect in the petition, order or citation in an appeal will 
cause the appeal to be dismissed, unless it be shown that such error 
or defect is to be imputed to the appellant. 

Hearing et al. vs.. Mound City Life Insurance Company, 832. 
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Appeal by Motion in Open Court. 


An appeal by motion in open court can only:-be taken pending the term 
of court, during which the judgment was rendered. 
: Untereiner vs. Miller, 435. 
It is improper to appeal from ‘a judgment by motion in open court, ex- 
cept during the term of the court at which the judgment was ren- 
dered; but if the appeal is thus taken at a subsequent term, and the 
appellee appear and file an answer, the defect will be cured, and the 
appeal maintained. , 
Succession of Carmelite Planchet, 520. 
When a'motion for‘an appeal is made in open court, during the same 
term at which judgment is rendered, no citation of appellee is 
necessary. 
John G. Sanders vs. Adeline Edwards, Administratrix, 696. 
The Time Within which Appeals must be Taken. 
The delay for taking a suspensive appeal can not be extended by —- 
ment of counsel. 
This court is absolutely without jurisdiction of any appeal, taken ‘after 
the legal delay for an appeal has expired. 
Utereiner vs. Miller, 435. 
Who are Necessary Parties to an Appeal. 
When the sheriff is not interested in an injunction suit, and is only con- 
nected with it by having had a notice served on him that the writ. 
“was suspended, he is not a necessary party to an appeal i in such | a 
suit. 


T. Eschert vs. W. C. Harrison et al., 860. 


ARREST. 


An arrest, without probable cause, raises a presumption of malice. 
. Mary Hardy vs. John A. Stevenson, 172. 


Damages for Illegal Arrest. : 
On assessing the damages for an illegal arrest the character of the com- 
plainant should have some influence in repentant tind the amount of 


damages. 
. Hardy vs. Stevenson, 172, 


ATTACHMENT. 
On the Rule to Dissolve, What may be Inquired into. 
On the trial of a rule to dissolve an attachment, the truth of all the al- 
legations of the petition can not be inquired into, as that would be 


trying the case on the merits: bs . 
A. B. Miller vs. D. C. Chandler, 88. 
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Affidavits in Attachment. 


Where the affidavit for an attachment attests the truth of all the alle- . 
' gations of the petition, and the petition sets ‘forth the non-residence 
of the defendant, and a cause of action, the affidavit is sufficient. 
Miller vs. Chandler, 88." 


Bonds and Sureties in Attachment. 


The amount of an attachment bond must exceed by one half, the sum 

demanded, “ha 

Miller vs. Chandler, 88. 
On What Grounds Attachment may Issue. 


An unfair preference given by an insolvent to one creditor, and his mis- 
representations to his creditors, intentionally made to lull them into 
a deceptive sense of ney, will justify them in attaching his 


property. 
J. H. Stevens vs. J. L. Helpman, 625. 


ATTORNEY AT LAW. ’ 


An attorney at law has no authority, unless specially empowered by hi# 
client, to ‘confess judgment for the latter. 
Edwards vs. Edwards, 595. 


ATTORNEY GENERAL, AND DISTRICT ATTORNEY. 


The Attorney General, or district attorney, may employ associate coun- 
sel to aid him in a case, and, being present, may entrust to his 
associate the exclusive conduct of the case. 

oa State vs. Anderson, 774. 

AUCTIONEER. 


The creditor of a succession can not demand that the auctioneer, who 
has sold-property of the succession, shall pay over the proceeds of 
the property. Only the one charged with the administration of the 
succession is empowered to make such demand. 

The auctioneer is entitled to reserve out of the proceeds of property 
sold by him, the amount of his commissions, and the expenses<of 
the sale. 


Succession of M. M. Dowler, 437, 


BANKRUPTCY. 


Under the bankrupt act the assignee of any bankrupt is authorized. te 
beeome a party to any suit pending in a State court-either for or 
against the bankrupt, -but. he can not be compelled to become a 
party to such suit by any order of court. 

A party sued in a State court who has been adjudicated a bankrupt 
may ask for and obtain a stay of proceedings until his application 
for a discharge has been passed on. If he.has obtained a final dis- 
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‘charge he may plead it in bar of all claims from which such a dis- 
charge liberates him. If, however, he fails to plead his adjudication - 
or discharge in the lower court, that court will adjudicate the case 
without regard to such facts. 


The assignee of a bankrupt can not intervene in a suit in which the 
bankrupt is sued, and set up either the latter’s adjudication or dis- 
charge in bankruptcy as @ ground for staying proceedings, or in bar 
of theaction. That is a right personal to the bankrupt. 


J. M. Serra é Hijo vs. Hoffman & Co., 17. 


A certificate of discharge in bankruptcy, made according to the forms 
prescribed in the bankrupt act, is receivable in evidence before any 
court, to prove the fact of the discharge, and its regularity. . 


A discharge in bankruptcy is a complete bar to any suit brought 
against a bankrupt in a State court to enforce a debt which has been 
extinguished by that discharge. 

Miller vs. Chandler, 88. 
Section 5057 of the United States Revised Statutes declaring that suits 
by, or against an assignee in bankruptcy, touching any property, or 
rights of property transferable, or vested in such assignee, must be 
brought within two years from the time when the cause of action 
accrued for, or against him, only applies to causes of action which 
accrue after the bankruptcy and in which the defendant really sets 
up an adverse interest to the plaintiff. It does not apply to suits 
brought by, or against the bankrupt, before ‘his bankruptcy, and to 
which the assignee merely makes himself a party, in order. to carry 
on the suit. 
R. G. Latting vs. Fassman, Bryant & Co., 280. 
A discharge in bankruptcy, like prescription, does not expunge, but 
merely bars the recovery of debts, and if not specially pleaded, will 
not be noticed. 
John T, Ludeling vs. Mary H. Felton and Husband, 719. 
BANKS. 


SEE CoRPORATIONS. 


NATIONAL BANKS. 


National banks, like any other corporations, and the receivers of the 
same, may sue, and be sued, in the State courts of their domicile. 
John I. Adams & Co. vs. Thomas J. Daunis et al., 315. 


A bank organized under the national banking act may sell any immova- 
ble it owns, and reserve a mortgage, and vendor’s privilege on it. 
N. O. National Bank vs. Raymond, 355. 
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BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


The holder of a negotiable note, who has bought it in good faith, and 
before its maturity, acquires a valid title to it, though it be shown 
that the vendor of the note was not its owner, and had fraudulently 
disposed of it. 

R. N. Ogden vs. A. Marchand, 61. 

The maker, and the indorser of a promissory note, although not techni- 
cally debtors in solido, are yet liable, each, for the whole debt. 

Paul Mack vs. C. E. Fortier et al., 63. 


The holder of a negotiable note of a married woman, who has taken it 
for value, and before maturity, is yet liable to have pleaded against 
him every defense arising out of the wife’s incapacity. 

Conrad et al. vs. LeBlanc, Sheriff, 123. 


The pledge or sale of a negotiable instrument before its maturity car- 
ries with it all the liens by which the instrument is secured, and by 
such sale, or pledge, the transferee divests himself of all power to 
affect the liens which secure the instrument. 

Mechanics’ Building Association vs. C. L. Ferguson, 548. 


The consideration of a negotiable note given by the tutor of the minor, 
as such, on the advice of a family meeting, may be inquired into in 
the hands of the payee, or of any third person who has taken it 
after maturity. 


Clement & Tremoulet vs. Sigur et al., 798. 
BOARD OF LIQUIDATORS. 


The act of 1875 requiring a final decree of this court as to validity of 
certain “ doubtful” bonds enumerated therein, before the Board of 
Liquidators will be permitted to fund them, does not require that 
there should be a final decree on every individual bond of a certain 
issue. 

A final decree of this court affirming the validity of one of the bonds 
of a certain issue (under ban), removes the taint from that issue, 
and puts all of its bonds on the same footing with the other bonds 
of the State that have not been legislatively attainted. But this 
restoration to legitimacy of those bonds does not give their holders 
the right to compel the Board of Liquidators, by mandamus, to 
fund them. 


The Board of Liquidators have a certain discretionary power as to 
the funding of all State bonds, and warrants, and hence can not be 
compelled to fund them by the summary process of mandamus. 


State ex rel. O. J. Forstall vs. the Board of Liquidators, 690. 
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BILL OF LADING, 


The clausé in a bill of lading, which-acknowledges the receipt of prop- 
erty, or declares: as to its condition, may be disproved by parol 
proof. 

The holder of a bill of lading can acquire no greater rights under it 
than weré possessed by the original consignee. 
Hunt & Macaulay vs. Mississippi Central Railroad Co., 446. 


BONDS. 


When a third person intervenes in a suit, and by an illegal order of 
court takes possession of property involved in the suit, on execut- 
ing a bond for its value, hé, and his surety will be liable on the 
bond. Such a bond, though not a judicial bond, is a binding con- 
ventional obligation for its full amount. 

‘ Todd vs. Gordy, Sheriff, 498. 

CITATION. 


SEE- PRACTICE. 
CLERKS OF COURTS. 


The clerks of the lower courts are authorized to record all decrees and 
mandates of the Supreme Court, made in cases originating in their 
courts, and to issue all legal processes wenn to the execution of 
such decrees and mandates. 

Adeline Edwards vs. Samuel Whited, 647. 

COMITY. 


In the interpretation of commercial contracts, this court will ‘be largely 
influenced, and guided, by the law merchant of the United States, 
and the constructions of that law made by the Supreme Court of 

- the United States. 


Chaffraix & Agar vs. Price, Hine & Tupper, 176. 


COMMON CARRIER. 


A railroad corporation will not be-held liable for the value of property 
erroneously receipted for by one of its station agents, and which 
was never received by the road, when the party claiming the value 
of the property, whois the factor and agent of the alleged con- 
signor, fails to show that he has made any specific loan on said 
property, on the faith of the agent’s erroneous receipt. 

The case would not be different, even if the plaintiff were a stranger, 
who had advanced money purely on the faith of the receipt. 

A common carrier is no more bound by a bill of lading given by his 
agent, for goods not received by him, than by a bill of exchange 
signed with his name by one not authorized to sign it. 

Hunt & Macaulay vs. Mississippi Central Railroad Company, 
446. 
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COMMON CARRIER—Continued. 

The owners of a vessel are not liable to the employee of a stevedore who 
has full charge of the unloading of the vessel, for injury to the em- 
ployee caused by. defective tackle furnished by the vessel, when it is 
shown that the tackle had no apparent defect. and that the steve- 
dore was an experienced, and competent one, who had the exclusive 
employment of his laborers, and control:of the work. The owners 
are not liable for any injury caused by a defect in the tackle, arising 
from the ordinary wear and tear, unless a knowledge of such defect 
is brought home to them.: 


Catherine — Tutrix, vs. State Line eed Company, 791. 
COMMU NITY. 


Property purchased during marriage, whether in the name of the hus- 
band, or the wife, becomes community property. 
Succession of Carmelite Planchet, 520. 


vane purchased ome marriage in the joint names of husband and 
wife is community property, although paid for with the wife’s para- 
phernal funds. 

- Mrs. Nancy E. Tally vs. William Heffner, Sheriff, et al., 583. 

After the dissolution of the community, the husband, as its former head, 
has no power to sell, and can convey title to no greater part of the 
community property than his undivided half-interest in it. 

W. W. Bennett vs. J. W. Fuller, 663. 

CONFLICT OF LAWS. 

The law of this State prohibiting an individual from doing business 
under a jirm name, does not affect a person residing in. another 
State. ; 

Succession of. Bofenschen, 711. 


CONSTITUTION. 
Federal Constitution. 
= State may incorporate a company to convert‘ah unnavigable, into a 
navigable stream of water, and, under the express or implied con- 
sent of Congress, may authorize the corporation to assess a charge 
for the use of the stream, on all vessels which shall thereafter navi- 
gate it. And such a charge is not atoll, or duty, forbidden by the 
constitution of the United States, but is a compensation for labors 
.. actually performed by the corporation, and availed of by said ves- 
sels. 


The consent of Congress; by which the State is authorized to empower 
oné corporation to assess a toll for performing certain services, will, 
- --unless expressly withdrawn by Congress, inure to the benefit of any 
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CONSTITUTION—Continued. © 


subsequent corporation chartered by the State to perform and which 
does perform said services. 
Carondelet Canal and Navigation Company vs. Narcisse Parker, 
Master and Owner of Schooner Victoria No. 2, 430. 
State Constitution. 

The amendment of the State Constitution, adopted by the popular vote 
in November, 1874, which forbids any increase of the debt of the city . 
of New Orleans after the first of January, 1875, did not design to 
prevent the payment of any pre-existing legal debt of the city, in 
the way stipulated in the contract creating the debt. 

State ex rel. Henry vs. City of New Orleans, 863. 

CONTINUANCE. 

SEE PRACTICE. 

CONTRACTS. 


The stipulations made by parties in their contracts, are the law to them, 
and to their assigns under the contracts, except when such stipula- 
tions are in contravention of public law, or good morals. 

Joseph Larguier vs. J. Hays White, 156. 

The agreement by which a creditor, who has bought his debtor’s prop- 
erty, stipulates to reconvey it to the debtor on condition that the 
latter pays a certain price within a certain time, is a valid contract, 
and if the debtor fails to pay the price, in accordance with the terms 
of said contract, his right of redemption will be forfeited, and the 
title of the property will vest absolutely in the purchaser. 

Soulié vs. Ranson, 161. 
Default. 

The tender by one party to a commutative contract to perform his part 

of it, made long after the time fixed for its performance, is too late 


to put the other party in default. 
Bennett vs. Fuller, 663. 


Nullity of Contract. 

Before a party can annul his contract, he must restore what he has re- 
ceived under the contract, and place the other parties in interest in 
the position they occupied previous to the contract. 

Mrs. Sarah A. Blake vs. S. O. & T. A. Nelson, 245. 


Putting in Default. 


Whoever actively violates a contract, need not be put in default. 
Laloire et al. vs. P. S. Wiltz & Co., 329. 


CORPORATIONS. 
Charitable and Religious. 


When a church congregation, who own the soil of a cemetery, have for 
@ great many years entrusted the administration of the cemetery, 








CORPORATIONS—Continued. 


and the sale of its lots to the priests of their church, they clothe the 
priests with power to create servitudes on the soil of the cemetery; 
which will be binding on the congregation, and on all third persons. 
The property of an extinct religious corporation vests in the former in- 
dividual members thereof, who may validly sell the same, in accord- 
ance with the customs they may have tacitly, or expressly adopted, 

provided such customs do not conflict with the laws of the State. 

Burke-vs. Wall, 38. 

MUNICIPAL AND POLITICAL CORPORATIONS. 


A municipal corporation can impose no tax on any occupation, unless 

authorized to do so by its charter. 
The Mayor et al. of the Town of Plaquemine vs. Gustave Roth, 

261. 

The consent of a municipal corporation to a contract may be as effect- 
ually given by the action or inaction of the common council, as by 

a formal resolution of the council. 
A. R. Booth vs. the City of Shreveport, 581. 1 


Political corporations are not bound by the unauthorized acts of their 
agents, when the mandates of the latter are of record, or embodied 
in a statute. 

Lisso vs. the Parish of Red River, 590. 

The municipal authority of a town has a right to remove, or cause to 
be removed, any obstruction of the public streets. 

Mere non-usage by the public ofthe soil forming part of a public street 
will not prescribe against the right of the municipal corporation, 
and the public, to resume its use, and clear it of obstructions. 

John H. Sheen et al. vs. Robert Stothart et al., 630. 

The power of an illegal, but de facto mayor of a city (who acts under 
color of a legal appointment), to represent the city in a legal pro- 
ceeding, can not be called in question collaterally. 

The power to forbid the erection, and compel the removal of buildings 
formed of combustible materials, within the densely-built-up parts 
of a town, inheres in municipal corporations, and hence does not 
depend on any legislative grant. 

Mayor and Council of Monroe vs. Hoffman, 651. 

The officers of a municipal corporation can not create obligations bind- 
ing on the corporation, unless their power to do so is express; or 
necessarily or rationally implied by the powers that are expressly 
granted to them in the charter of the corporation, or is essential to 
the objects for which the corporation was created. 

The power granted by the charter of a corporation to give such bonds 
as might be necessary in the conduct of its litigation, or in the cur- 
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MUNICIPAL AND POLITICAL CORPORATIONS—Continued, 


‘rent administration of its affairs, does. not authorize the issue of 
bonds for raising money.. 

. A negotiable-form will not impart validity, even in the hands of a bona 
Jide holder for value, of an obligation of a corporation which it had 
not power to contract. oo 

. The officers of a municipal corporation can create no debt against the 
corporation, unless the ordinance creating the debt. imposes a tax 


for its extinguishment. 
J. D. Wilson vs. City of Shreveport, 673. 


When a municipal corporation has legally contracted for certain work to 
be done, and to be paid for in a certain specified way, the corpora- 
tion may, on the completion ‘of the work, be compelled by man- 
damus, to carry out the stipulations as to payment vereeemaide in the 





contract. 


State ex rel. Henry vs. City of New Orleans, 863. 


‘Commercial-and Banking Corporations. 


An association of persons can not claim a corporate existence under the 
free banking act, unless they shall have fulfilled the conditions pre- 
cedent prescribed by that aet. 

No corporation organized under the general ineorporation act is per- 
mitted to engage in the banking business. 

The Workingmen’s Accommodation Bank vs. George T. Con- 
verse et al., 369. 

The members of a corporation, organized under the laws of this State, 
for the purpose of transporting persons or property for hire, are 
not liable individually, or in solido, for the obligations of the cor- 
poration executed by its authorized officers. 

J. H. Reinhold vs. John T. Ludeling et al., 552. 

COURTS. 


The act of 1874 creating the “Superior Criminal Court,” for the parish 

of Orleans, is constitutional. ' 
The Legislature may establish as many district courts within the par- 
ish of Orleans as the public interests shall require. 
The omission of the word “district,” in the title of.the act creating 
. the “Superior Criminal Court,” does not affect its character as a 
district court. ; 
State vs. Gus Anderson, 774. 

Jurisdiction of. 

The Superior District Court has not jurisdiction of a case to which a 
corporation is 4 party, except when the corporation has been organ- 
ized under a special act of the Legislature. 

Union Wood Preserving Co. vs. W. H. Bell, 13. 





CUURTS—Continued. 


That clause.in the bankrupt act which provides that a creditor who has 
sued a bankrupt before his bankruptcy in a State court can only go 
on with his suit (if the defendant pleads his adjudication or dis- 
charge) by permission of the bankrupt court, only applies to courts 
of original jurisdiction, in which pleas in bar may be filed. It does 
not apply to this court, whose jurisdiction of a case is not in any 
wise affected by that clause. 

Serra é Hijo vs. Hoffman & Co., 17. 

The action to annul a judgment must be brought before the court. which 
rendered it. 

Jurisdiction can not be given to a district court, by aggregating a 
number of eo-plaintiffs, or co-defendants, where the sum claimed by, 
or demanded of, each, is less than five hundred dollars. 

_ A district court can not enjoin the execution of a judgment rendered 
by a parish court. 

John A. Stevenson et al. vs. D. A. Weber et al., 105. 

The property of a succession can not be sold under a fieri facias issued 
on an ordinary judgment, even though the judgment has been given 
to enforce a mortgage and vendor’s lien. The holder of such a 
judgment must go into the probate court, to enforce his rights. 

Hall & Lisle in Liquidation vs. James L. Belden, 118. 

A party may be sued, and judgment rendered for, or against him, by a 
competent court, other than that of his domicile, if he appear in 
such court and plead to the merits. 

Marqueze & Co. vs. Leblanc, 194. 

Any competent judge, other than the judge of her residence may au- 
thorize a wife, in the absence of her husband, who has no. domicile 
in the State, to form a contract, or institute a suit. 

Mrs. Sarah A. Blake vs. S. O. & T. A. Nelson, 245. 

Where a conflict of privileges on certain property arises, the claims, no 
raatter who the claimants are, must be transferred to, and passed 
on, by the court, under whose mandate the property was first seized. 

Adams & Co. vs. Daunis, 315. 

A suit against a ship, or other vessel, and her captain and owners, with- 
out naming the latter, accompanied by a provisional seizure, or se- 
questration of the vessel, isan action in rem, and of such an action, 
the State courts have no jurisdiction. 

Only the admiralty courts have jurisdiction of suits in rem against - 
vessels. 

In a personal suit against the captain or owners of a vessel, the vessel 
is subject to attachment, or any other conservatory writ, that any 
other species of property is. 

John Haeberle vs. John L. Barringer et al., 410. 








COURTS—Continued. 


A suit to annul an administrator’s sale is not of a probate character, 
and, if the amount involved is large enough, should be brought in 
the district court. 

Herrmann & Vignes vs. Fontelieu, 502. 

The probate court in which a succession is opened has jurisdiction of all 

- guits to destitute the administrator and all demands involving his 
duties. 
A. Tertrou vs. C. C. Durand et al., 506. 

The probate, and not the district court of the parish, has jurisdiction of 
suits by heirs — their tutors for settlement of tutorship affairs. 

Elizabeth Gibbs vs. Lum & Co., 526. 

Where the tutor of minors, who has been appointed by the probate court 
of one parish, removes with the minors and resides in another par- 
ish, the probate court of the latter parish will have jurisdiction of a 
suit brought by him to remove an under-tutor. 

Mrs. Nancy M. Fraser vs. Zylicz, 534. 

The parish court is without jurisdiction of a suit by creditors of a suc- 
cession brought against a purchaser of a portion of its property at 
probate sale, to compel him either to pay the adjudicated price of 
the property, or have it decreed as still belonging to the succession. 

Joseph T. Swan et al. vs. Mrs. Ann T. Gayle, Administratrix, 
and Wm. T. Atkins, 574. 

The moment a succession under administration is closed, the probate 
court ceases to have jurisdiction of any ordinary suit then pending 
before it, in which the succession is a defendant. 

And any judgment afterward rendered in such suit by the probate 
court, is null and void. 
Leonville Augustin vs. Mr. and Mrs_M. P. Avila, 835. 

The parish courts have jurisdiction, and hence have power to receive in- 
formations, in all criminal cases, when the offense charged is not 
necessarily punishable with death, or imprisonment at hard labor, 
and when the accused waives his right of trial by jury. 

State vs. Lartigue et al, 642. 

The heirs of a succession which has not been opened, and which is com- 
posed entirely of claims against another succession under adminis- 
tration in a parish court, sue the executor and heirs of the latter 
succession, (of which they are co-heirs,) for a partition and settle- 
ment of both successions, and to compel each heir of the latter suc- 
cession to collate five thousand dollars. 

Held—That the claim for collation is virtually a demand for a money 
judgment, and being for more than five hundred dollars, the parish 
court has not jurisdiction. 


Flournoy vs. Flournoy, 737. 
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In criminal cases this court has jurisdiction only of questions of law, 
and hence can not review a verdict. 








State vs. Anderson, 774. 


The Seventh Municipal District of the parish of Orleans being a part of 
the territory of the Second Judicial District, the Superior Criminal 
Court for the parish of Orleans has no jurisdiction of any offense 
committed in said municipal district, 

State vs. Williams, 779. 


CRIMINAL LAW. 


Where two, or more crimes are involved in a single act, but one indict- 


ment will lie. 
State vs. James Augustine et al., 119. 


When the facts, as charged in the indictment, constitute the crime of 
robbery, the mere omission of the word “rob;” will not invalidate 
the indictment. 

“State of Louisiana-vs. Mollie Robinson et al., 364. 

An indictment which fails to conclude with the words “against the peace 
and dignity of the same,” i. e., the State, is fatally defective. 

The State vs. Robert Nunn, 589. 

The accused in one case can not avail of an exception to the venire filed 
by the accused in another case. 

Threats of deceased against the accused, are not admissible in evidence 
until it be first proved that the accused had been advised of them. 

The affidavit of an accused that an absent witness would prove that his 
life was threatened by the deceased, and that he killed deceased in 
self-defense, is not ground for a continuance. 

State vs. McCoy, 593. 

An indictment charging an act, with intent to commit murder, which does 
not aver that the act was “ willfully and feloniously ” done, is fatal. 

The State vs. Jake Thomas, 601. 

An indictment for stealing need not expressly designate the offense 
charged as grand or petty larceny. 

The judge is authorized, on his own motion, to strike a juror from a 
regular panel, if satisfied that the juror is morally unfit to return a 
just verdict. 

The State vs. J. H. Lartigue and Thomas Williams, 642. 

In a criminal case the judge may, even after the evidence is closed, re- 
open the case at any time before the argument begins. 

The juries in criminal cases, as a rule, should not be permitted to take 
with them to their places of consultation any part of the evidence 
that may be in writing. They must rely on their recollection of the 


evidence, 
State vs. Colbert, 715.. 


57 
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CRIMINAL LAW—Continued. 


A question put to a witness in a criminal proceeding which suggests the 
answer, is not the less leading because propounded in the alternative. 
A verdict of guilty on the offense charged, when a different offense 
only has been proved, should be set aside by the court a qua. 
If the description of stolen property, in an indictment, is too general, 
it may, by permission of the court, be amended. 
The State vs. Tod Johnson, 717. 
The Governor’s commutation of a sentence to imprisonment at hard 
labor, which remits the punishment imposed, and substitutes a much 
milder punishment, is not executory, and hence can not entitle the 
condemned party to release from custody, until the commutation has 
been consented to by the Senate. 
State ex rel. Daniel vs. Rose, 755. 
DAMAGES. 


In a suit for damages on aceount of a trespass the trouble and expense 
the plaintiff has been illegally put to are to be considered in estim- 
ating the damages. Attorney’s fees are a part of such expense, and 
may be proved, even when they have not been specifically pleaded. 

Mary D. Cooper vs. Cappel, 213. 

Cunnepentie damages, and damages on account of deprived prospec- 
tive profits, based on the opinions of witnesses, will not be allowed. 
C. C. 2608. 

The vendee may hold the vendor in damages for the latter’s refusal 
to carry out the sale, for whatever loss the vendee has been thereby 
caused, and for whatever profits he has been thereby deprived of. 
C. C. articles 2589 to 2611. 

‘The measure of damages for a breach of contract_is the loss arising 
naturally out of such breach; or such as is reasonable to suppose 
was contemplated by the parties, when they formed the contract, as 
would naturally flow from its breach. 

A. D. Doriocourt vs. Frangois Lacroix, 286. 

A liability for damages on account of any malicious wrong is strictly 
personal. 

Jones vs. Succession of Hoss, 564. 

In a suit to enjoin a wrongful seizure, and to recover damages on ac- 
count of it, plaintiff may prove the amount of his attorney’s fees, 
like any other element of damage. 

J. P. White vs. E. A. Givens, 571. 


DEDICATION TO PUBLIC USE. 


“The dedication of property to public use may be established by any 
evidence which shows the intent of its owner so to dedicate it. 
Sheen vs. Stothart, 630. 








DEFAULT. 
SEE CONTRACT. 
DISTRICT ATTORNEYS PRO TEMPORE. . 


‘The power to fill the office of district attorney pro tempore vests in the 
Governor, by virtue of the general law authorizing him to fill va- 
cancies in office. 


State ex rel. Farrar vs. Garrett, 637. 
The office of district attorney pro tempore has not been abolished. 
State ex rel. Vaughan vs. Richmond, Sheriff, 705. 


DONATIONS INTER VIVOS. 


A donation of future property, contained in a marriage contract, is not 
a legacy. It is a donation inter vivos, and at the death of the 
donor becomes a debt of his succession. 

Succession ef Hugh McCloskey, 237. 

A promissory note for a certain sum executed by a person in favor of 
his employee, payable at the maker’s death, although said sum be 
not legally due, will not be deemed as a donation in disguise, if it 
appear that the note has for its consideration the natural obligation 
in favor of the employee, arising out of his long services to the 
maker. 

Bazile Barthe vs. Succession of J. Lacroix, 326. 


ELECTION LAWS. 


In a contest for an elective office all of the relevant facts of the election 
will be scrutinized by the court, and all legal evidence tending to 
show who was the real choice of the suffragans, or who would have 
been, under an honest execution of the election laws, is admissible. 

Except when the prescription of an election-law is that a thing shall 
be done in a certain way, and not otherwise, it will be construed as 
merely directory. 

The disregard of a merely directory provision in an election-law, will 
not invalidate an election held under that law, if such disregard 
has not admitted the votes of disqualified, nor excluded the votes 
of qualified voters, nor clothed the result of the election in doubt. 

The failure to return the result of a certain poll, within the time 
prescribed by law, does not of itself authorize the rejection of the 
vote of that poll. : 

Votes fraudulently cast, and those of disqualified persons, must be 
rejected. 

Votes cast at a place clandestinely selected by a supervisor of elec- 
tion, and inconveniently remote from the polling-place legally fixed, 
and published, must be excluded from the count. 

The object of all laws regulating elections is under our system to-se- 
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ELECTION LAWS—Continued. 


cure the great end of carrying out the popular will, and courts of 
justice will interpret them so as to secure and not to defeat that end- 

A fundamental principle of American and Louisiana law is, that it is 
the casting of the ballots, unimpeded by force or fraud, which de- 
termines the result of elections. The police regulations made to 
secure that result are merely subsidiary to it. 

Is is in the power of no officer or set of officers to substitute their 
own will for that of the people, and whenever it is attempted, it is 
the duty of the courts, when properly appealed to, not only to enter 
upon the inquiry, but to undo the wrong and award the right. 

L. A. Webre vs. William Wilton, 610. 
ESTOPPEL. 
A party who judicially demands to be paid the proceeds of a sale, ad- 
mits thereby the legality of that sale, and is estopped from im- 


peaching it. 
John Boubede vs. John O. Aymes, 274. 


One who has represented himself in his own pleadings, in a former suit, 
as a partner in a certain firm, is estopped from afterward denying it. 
Judson Fowler & Stillman vs. Henry B. Stevens, 353. 
A party can not impeach the title of his transferror. 
New Orleans National Bank vs. Raymond, 355. 
Whoever buys real estate within corporate limits, with reference to a 
certain plan which sets forth the public streets of a town, is estopped 
from denying the servitude imposed by those streets. 
Sheen vs. Stothart, 630. 


A party can not introduce evidence inconsistent with his pleadingé. 
Jordan & Co. vs. Anderson, 749. 


EVIDENCE. 
Admissions, Declarations, and Acts of Parties and Co-conspirators. 


The conversations, and admissions of one of the parties to an alleged 
fraud, or simulation, are admissible in evidence, even though they 
have occurred out of the presence of the other parties. 

Where fraud or simulatjon is at issue, any act of one of the parities to 
it, bearing on the issue, is relevant. In such cases a large latitude 
in the admission of evidence is not merely permitted, but enjoined. 

‘ Guidry vs. Lyons, 4. 

Declarations, averments, and admissions made by parties in judicial 
proceedings can not be subsequently denied by them. 

Soulie vs. Ranson, 161. 

Authentic acts passed by a plaintiff or defendant, which recognize, or af- 
firm a previous act passed by the same party, are admissible in evi- 
dence against him. 

Mrs. Sarah A. Blake vs. 8. O. & T. A. Nelson, 245. 








EVIDENCE—Continued. 


The declarations, and confessions of a co-conspirator, made after the ac- 
complishment or the abandonment of the common enterprise, will 
not be received in evidence against another co-conspirator. 

The State vs. Butler Jackson et al., 354. 

The oral or written declarations of an alleged co-conspirator will not be 
admitted in evidence, until the conspiracy itself has been proved, 
Nor are such declarations to be received against another alleged co- 
conspirator, after the object of the conspiracy has been achieved. 

James Reid vs. Louisiana State Lottery Company, 388. 

The admissions, confessions, or declarations of a person accused of 
crime, can not be received in evidence against him, unless the wit- 
ness who. testifies to them, is able to state at least the substance of 


them. 
; The State vs. Edward Hughes, 514. 


‘The written acts of a party to a contract, when they express the true 
intent, and explain the real nature of the contract, are admissible in 
evidence, even when establishing a different form of contract. 

Herman Meyer, Administrator, vs. Joseph King, Administrator, 
567. 
Copies of Public Acts. 

A mere reference in any public act to a certain plan, or record, for the 
sake of certainty, does not make it a part of the act, and hence a 
certified copy of the act is complete without such plan, or record. 

Garrish vs. Hyman, 28. 
Proof of Lost Instruments. 
The contents of a lost-instrument creating obligations can not be shown 


by parol, until the loss itself has been proved and properly adver- 
tised. 


Samuel F. Ticknor vs. M. M. A. Calhoun, 277. 


Commercial Books. 


When extracts from commercial books are ordered by a court, they must 
be literal transcripts from the books, not accounts based on the 
books. 

McLear & Kendall vs. Succession of Hunsicker, 539. 
Proof of an Absentee’s Signature. 


Where an absentee, represented by a curator ad hoc, who has not been 
able to communicate with his client, is sued on an instrument alleged 
to be signed by him, the plaintiff must prove the absentee’s signa- 
ture as strictly, as though the signature had been denied. 

Ticknor vs. Miss Calhoun, 277. 


Parol Evidence—When Admissible. 
As between parties to a written act of sale, and the heirs of such parties. 
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EVIDENCE—Continued. 


parol evidence is inadmissible to show the act to be simulated. Only 
a counter-letter can avail such persons. 

Before the administrator of a decedent can show by parol, the simula- 
tion of a sale made by the latter, he must allege, and prove, that the 
sale was in fraud of creditors. 

Arvenne Hébert et al., Administrators, vs. ’. D. Légé, Adminis- 
trator, et al., 511. 
Parol evidence is admissible to explain that a party’s name on a nego- 
tiable instrument was not intended as an indorsement. 
E. H. Cole, Administrator, vs. James Smith, Administrator, 551. 
The authority to sign another’s name to a single act, if done by order of, 
and in the presence of the principal, need not be in writing. 
Meyer vs. King, 567. 
Parol evidence is admissible to show that property seized at the suit of 
a community creditor belongs to the wife. 
Edwards vs. Edwards, 597. 
Where a surety has alleged in his defense, a new and exonerating con- 
tract, made subsequent to the one declared on by the plaintiff, any 
fact in proof of the new contract, is admissible in evidence. 
Hugh Allison, Liquidator, vs. Frank Thomas, Administrator, 
and L. Rosenfeld, 732. 
Parol evidence is not admissible to prove an acknowledgment of, and 
promise to pay a debt, after the debt has become prescribed. 
Mary Duncan vs. Michael Duncan, 829. 


Answers of Witnesses, and their Weight with the Court. 


The answers of witnesses, if practicable, should amount to mere admis- 
sions, or denials. Every thing additional will be stricken out, except 
such statements of fact as are explanatory of, and “closely linked’” 
with the questions propounded. 

McLear & Kendall vs. Succession of Husicker, 539. 

The testimony of witnesses will have no weight with this court, if intrin- 
sically improbable, and suggestive of collusion, and conspiracy. 

Breard vs. M. & T. Ins. Co., 764. 


What is Admissible in Rebuttal. 


What a witness has deposed in a previous examination, in the same case, 
is admissible to rebut his testimony. 
The admission by the plaintiff that an absent witness of defendant 
would, if present, swear to certain facts, will not debar the plaintiff 
from disproving the facts. 


State vs. Colbert, 715. 
EXCEPTIONS. 
SEE PRACTICE. 








EXECUTIONS. 


In seizing property under a fieri facias, incumbered with liens and mort-. 
gages, the sheriff should take note of them, and allow for them, in 
estimating the amount of property he should seize to satisfy his exe- 
cution. 

The amount of the bond given for the release of property seized un- 
der execution, is not in the discretion of the court. It is fixed by 
law at one half over the estimated value of the property seized. See 
Revised Statutes, section 3411. 

A judgment debtor who neglects to point out property to satisfy the 
execution against him, after having been duly notified to de so by 
the sheriff, can not afterward enjoin his creditor from seizing and 
selling his immovables before exhausting his movable property. 

Hefner vs. Hesse, and Vergez, 149. 

The adjudication of the property by the sheriff, and the payment of the 
price invest the purchaser with the legal title. The deed of the 
sheriff is merely evidence of the fact. 

Jouet vs. Mrs. Mortimer, 206. 

The revenues of a property, which belong to the owner of the property, 
can not be seized, and sold separately from the property. 

New Orleans National Bank vs. Raymond, 355. 

If the property pointed out by a debtor to his seizing creditor is incum- 


bered by recorded liens which exceed its value, the creditor may dis- 
regard the debtor’s election, and seize other property of the latter. 
James Todd vs. M. T. Gordy, Sheriff, 498. 
The law regulating the execution of judgments which is in force at the 
time judgment in a particular case is rendered, must govern in that 
case. 


Carnes vs. Parish of Red River, 608. 
Appraisements of Property Sold under Execution. 


The benefit of the appraisement of his property, may be legally waived 
by the mortgage debtor. 
Jouet vs. Mrs. E. F. Mortimer, 206. 


EXECUTORY PROCEEDINGS. 


The possession of a negotiable note, indorsed in blank, and secured by 
a mortgage given in favor ef any future holder of the note, wil! au- 
thorize the holder of the note to take out executory process. 

Garrish vs. Hyman, 28. 

The advertisement of property, seized under executory process, on the 
very day of the seizure, has no invalidating effect, provided there 
are thirty days advertisement, and thirty-three clear days intervene 
between the seizure and the sale. 

Mrs. Adelina Lucket vs. Cora A. Crain, 128. 
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EXECUTORY PROCEEDINGS—Continued. 


The signing by the sheriff (or his deputy) of the notice of demand made 
on the defendant in executory proceedings, is an irregularity which 
can only be availed of by the defendant, by pleading it before the 
sale of the mortgaged property. 

The notice of the sale, in executory proceedings, need only be pub- 
lished three times during the thirty days delay. 

Joseph Jouet vs. Mrs. E. F. Mortimer, 206. 

In executory proceedings, the notice of judgment, to be served on the 
defendant previous to the seizure of the property, must be signed 
and issued by the clerk, and not by the sheriff. 

Hart & Hebert, in Liquidation, vs. Pike, Brother & Co., 262. 

The only evidence required to authorize a court to grant an order of 
seizure and sale, on certain promissory notes of the defendants, se- 
cured by a mortgage importing a confession of judgment, is a prop- 
erly certified copy of the act of mortgage passed before a notary 
public and two legal witnesses, with the notes themselves paraphed 
by the notary, and identified with the act. 

Where a debtor makes a part payment of a debt evidenced by his two 
mortgage notes, one of which is due, and the other not due, and 
the partial payment is receipted by the creditor across the face of 
the matured note, the payment will be imputed to that note. In 
such case an order of seizure and sale need not make any imputa- 
tion of payment; nor need such an order fix the exact balance due 

- a creditor to whom partial payments have been made. 

On appeal from an order of seizure and sale this court will not con- 
sider the rights and obligations of the parties, growing out of 
another suit. On such an appeal but one question will be consid- 
ered, and that is, was the evidence before the court-below sufficient 
to authorize the order. 

City of New Orleans vs. J. B. Pigniolo and M. Popovich, 835, 


FUNDING ACT OF 1874 AND 1875. 


Under the funding act of 1874 the Board of Liquidators provided for by 
that act are vested with discretionary power to fund, or refuse to 
fund, any and every indebtedness of the State presented to them for 
funding; but by the act of 1875, (supplementing that of 1874,) they 
are prohibited from funding any bonds of the State enumerated in 
said act, until this court has declared them to be valid. 

State ex rel. Exchange Bank vs. the Board of Liquidators, 264. 


GARNISHMENT. 


A party domiciled out of the jurisdiction of a court may be made gar- 
nishee, under a writ of attachment, but not under a writ of fieri 








GARNISHMENT—Continued. 


facias issued by that court. In cases of fieri facias, the garnish- 

ment process must issue from the court of the garnishee’s domicile. 

E. Marqueze & Co. vs. C.O. LeBlanc. Sun Mutual Insurance 
Company, Garnishees, 194. 

It is only property in the possession of the garnishee, or a debt abso- 
lutely due by him, though not exigible, at the moment the interroga- 
tories are served on him, that can be seized under a garnishment 
process. A prospective contingent debt can not be reached by such 
process. . 

Charles Maduel, Executor, et al. vs. P. H. Mousseaux et al. 
Union Insurance Company, Garnishees, 228. 


GOVERNMENTS DE FACTO. 


Pending the existence of a civil war, any government that may arise 
capable of enforcing obedience, within certain territorial limits, is 
entitled to exact it, and no person, under the sway of such govern- 
ment, can be prejudiced in any manner for yielding it obedience. 


Lay vs. Succession of O’Neil, 722. 
GOVERNOR. 


The Governor has discretionary power to remove a tax collector, and 
appoint his successor. In the absence of the Governor from the 
State the Lieutenant Governor has a similar power. 

State ex rel. the Attorney General and Thomas Carey vs. John 
Barrow, 243. 

Where by the charter of a municipal corporation it is provided that a 
vacancy in the office of mayor shall be filled by election, the Gov- 
ernor can not legally fill such vacancy by appointment, in virtue of 
a general law authorizing him to fill vacancies in municipal offices. 

The Mayor and City Council of Monroe vs. Joseph Hoffman, 
651. 


HABEAS CORPUS. 


This court, or any member of the court, is competent to issue the writ 
of habeas corpus in any case that might be brought here on appeal. 
It is not necessary the appeal should be pending. 


State ex rel. Daniel vs. Rose, 755. 
HOMESTEAD. 


The homestead act, which exempts one hundred and sixty acres of land, 
etc., from seizure and sale, is in favor of a debtor who owns the 
land, and who has a family dependent on him for support. The 
benefit it confers is strictly personal. It is likwise in derogation of 
common right, and, hence, does not descend from the debtor in 
favor of his widow, or his children. 

P. E. Briant vs. G. Lyons, Sheriff, et al., 64. 
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A mortgage on property exempt under the homestead act can not be 
enforced; and the owner of such property may sell the same, free 
from the mortgage he has imposed on it. 

Jacob C, Van Wickle vs. Aleée Landry, 330. 

The homestead law embodies, in part, the public policy of the State, 
and rights acquired un ler it can not be waived by any convention 
of parties. 

Mrs. Hardin vs. Wolf & Cerf, 333. 

The widow’s claim under the homestead act ranks all privileges, except 
that of the vendor. 

Succession of Mare, 412. 

The fact that a debtor has other property than his homestead, or has 
fraudulently disposed of other property, does not affect the exemp- 
tion of the homestead, if his condition brings him within the oper- 
ation of the homestead law. 

White vs, Givens, 571. 

The preference on the proceeds of his debtor’s property, which a credit- 
or has aequired by procuring the cancellation of a fraudulent mort- 
gage on that property, is inferior in rank to the widow’s claim 
under the homestead law. 

Succession of H. T. Cottingham. Opposition of the Widow, 669. 


HUSBAND AND WIFE. 


The surviving husband is absolute owner of one half the community 
property, and life-time usufructuary of the other half, which latter 
half the heirs of the deceased wife can not set up any claim to 
during his life. 

Succession of Carmelite Planchet, 520. 

When husband and wife are co-defendants in a suit they may be legally 
served by a citation to each, or to the husband alone. 

When husband and wife are co-defendants he sufficiently authorizes 
her, by appearing in the suit, and aiding her in her defense. 
Jordan & Co. vs. Anderson, 749. 

INJUNCTION. 


The purchaser of a cemetery lot, whether he acquire an absolute or 
qualified property therein, is entitled to the equitable remedy of in- 
junction, to protect him in the full enjoyment of the lot. 

Burke vs. Wall, 38. 


Where the defendant, who has been cast, fails to appeal, or to join in 
the appeal taken by the plaintiff, and thereby acquiesces in the 
judgment, he can not, after this court has affirmed the judgment 
and the plaintiff proceeds to execute it, enjoin its execution ; even 
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though it appear that the plaintiff issued his fieri facias before the 
judgment of this court was filed and recorded in the court below. 
Jourdain Savoie, Administrator, vs. P. A. Thibodaux, 51. 

The whole object of a rule nisi, in matters of injunction, is to enable the 

defendant to show, if he can, that on the face of the papers, the in- 

junction ought not to be granted. On the trial of the rule, no affi- 

davit from either side, bearing on the truth of the allegations of the 

petition, will be-admitted in evidence. 
The refusal of the court, on a rule nisi, to grant an injunction, may be 


appealed from. 
L. Heyniger & Co. vs. A. Hoffnung et al., 57. 


Where the process of the court, in an injunction, does not seem to be 
seriously abused, special damages need not be imposed. 
Luckett vs. Crain, 128. 
The sureties on an injunction bond can not be held liable for the amount 
of the judgment enjoined, unless it be proved that the judgment 
was lost in consequence of the injunction. 

An injunction will not lie on account of an excessive seizure under a 
fieri facias. 

When it appears that an injunction has not been wantonly issued, but 
that plaintiff has resorted to it under a mistaken but honest belief 
that he was entitled to do so, only such damages will be allowed on 
its dissolution as cover the court costs, and counsel fees of defendant. 

A. Hefner vs. 8. Hesse and H. Vergez, 149. 
An injunction will not issue, at the instance of the taxpayers of a muni- 
cipal corporation, to prevent the officers of that corporation from 
holding an election, under the authority of a legislative act, to ena- 
ble the citizens of the corporation to vote to levy, or not levy, a cer- 
tain tax on themselves. The action is premature. No right of the 
plaintiffs is, as yet, invaded, and the danger they seek to shun is 
too remote, and contingent, to warrant the issuance of an injunc- 
tion. 
L. C. Roudanez et al. vs. the Mayor and Administrators of the 
City of New Orleans. New Orleans and Pacific Railroad 
Company, Intervenors, 271. 
The release of an injunction by bond, is a matter confided to the dis- 
cretion of the lower court. 
State of Louisiana ex rel. F. Comminge et al. vs. the Judge of 
the Superior District Court, 360. 
A party applying for a writ of injunction, who has complied with all the 
conditions prescribed by law for its issuance, has a right to it, and 

. courts have no legal power to refuse it. 

Beebe vs. Guinault, 595. 
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INJUNCTION—Continued. 
Damages can only be allowed by the decree dissolving an injunction, 
when the judgment which has been enjoined is for money. 
Sheen vs. Stothart, 630. 
DAMAGES IN INJUNCTION. 


See DaMAGEs. 


INSURANCE. 
Where a policy of insurance stipulates for payment of losses sixty days 
after adjustment, and the assurers make reasonable efforts to effect 
an adjustment, they will not be liable for interest from the expira- 
tion of the sixty days, but only from judicial demand. 
Gettwerth and Wife vs. Teutonia Insurance Company, 30. 
The defense that plaintiff has violated, in some particular, the policy of 
.insurance sued on, must be proved by the defendant. 

A wife holding property in her own name, donated to her by her father, 

during marriage, has an insurable interest in it. 
Breard vs. Mechanies’ and Traders’ Insurance Company, 764. 
Before a third person can sue on a policy of insurance to which he is not 
a party, no matter what his interest in the insured property may be, 
it must be shown that the policy was assigned to him with the 
written consent of the assurer, and that the property assured had 
been assured as his property. 

A consignee who fails to insure property shipped to him and received by 
him, after having been instructed to insure by the shipper, is liable 
for any loss resulting from his not having insured. 

A consignee who has insured a consignor’s property in his, consignee’s, 
name, and fails to collect the insurance money, becomes liable him- 
self as insurer. 


~ 


Gordon & Gomilla vs. Wright & Clark, 812. 


. 


INTERDICTION. 
In a suit for interdiction the fullest investigation into the motives of the 
plaintiff will be allowed. 

In passing on the issue of interdiction, the court will not be controlled 
by the opinions of experts, but giving to them a respectful considera- 
tion, and to every fact bearing on the issue its legitimate weight, will 
form, and decree its own conclusions. 

Mere weakness of mind in the defendant will not justify a decree of in- 
terdiction, when in view of all the evidence adduced, such decree is 
not necessary either for the protection of the defendant’s property, 
or person, or of society. 

Justus Francke vs. His Wife, 302. 
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INTEREST, AND COMPOUND INTEREST. 


Where a factor’s account is closed, stated, and rendered, at the end of 
the commercial year, and not objected to by his client, showing a 
balance in his favor composed of principal and accrued interest, on 
such balance interest may be charged in any subsequent accounts 
between the parties. Interest on such a balance is not compound 
interest. 

Sentell & Co. vs. Mrs. M. G. Kennedy and Husband, 679. 


JUDGES. 


The judge of a court who has rendered a judgment which is null and 
void, can not, as creditor of one of the parties, avail himself of the 
nullity. 

Osborn vs. Segras, 291. 

The judge a quo may make any ruling as to the manner of conducting 
a trial, in order to secure a prompt decision, which is not prohibited 
by law, and which works no prejudice to the accused. 

State vs. Mollie Robinson, 364. 


When he is neither “ personally interested” in the case, nor connected 
by blood or marriage with a prisoner arraigned before him, the 
judge must, on being recused, appoint a lawyer of proper qualifica- 


tions to sit in his stead. 
State vs. McCoy, 593. 
The law which empowers judges to suspend sheriffs from office, on ac- 
count of the latter’s neglect, or refusal to perform their duties, is 
constitutional. 
State ex rel. Frank Vaughan, District Attorney pro tempore, 
vs. W. L. Richmond, Sheriff, 705. 


Section 1068 of the Revised Statutes of 1870, providing for the inter- 
change of two neighboring district judges, when one of them is re- 
cused, is unconstitutional. 

When a judge is recused in a case in which he is not personally inter- 
ested, he must select a lawyer, of proper qualifications to try it. 
When he is personally interested, the parish judge must preside in 
in his stead. 

State ex rel. Hunter ts. the J udges of the Ninth and Seven- 
teenth Judicial Districts, 785. 


On the recusation of a district judge in a particular case, an attorney at 
law can not be compelled to accept the appointment of judge ad 
hoc, to try the case in place of the recused judge; nor to act, even 
after having accepted the appointment, and passed on some pre- 
liminary questions in the case. 

State ex rel. Fuqua, Tutor, vs. Brame, Special Judge, 816, - 
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JUDGMENT. 
It is not necessary for a judge to give a statement of reasons, in an or- 


der of seizure and sale. : 
Garrish vs. Hyman, 28. 


In a suit brought to revive a judgment no plea will be entertained, and 
no evidence considered, which assails the validity of the judgment 
sought to. be revived. | 

Nelson McStea vs. Rotchford, Brown & Co., 69. 

No correction, or alterations of a judgment can be made by the court, 
ex proprio motu, after the judgment has been entered on the minutes, 
except such as are merely clerical, or rectify errors of calculation. 
No change in the substance of a judgment can be made, save by 
means of another formal decree, rendered after a new trial of the 


case. 
Miller vs. Chandler, 88. 


Judgment can not be had on a debt not yet due and exigible. 
W. E. Wamsley vs. J. A. Hunter et al., 628. 


Nullity of Judgment. 


The nullity of a judgment, or of a judicial sale, can only be demanded by 

one, who has used due diligence to prevent, what he seeks to annul. 
Jouet vs. Mrs. Mortimer, 206. 

A judgment homologating the account of an administrator, where no 


evidence has been adduced to show the correctness of the account, 
is invalid. 
Succession of James Cloney, 227. 
A judgment in favor of a party who has subrogated another to his claim 
is illegal. 
Jones vs. Succession of Hoss, 564. 
A judgment of this court, rendered for or against a person dead, and not 
represented here, is an absolute nullity. mi 
Any judgment absolutely null may be attacked collaterally, and by 
any one against whom it is sought to be enforced. 
Adeline Edwards vs. Whited, 647. 
A judgment rendered on a prescribed note is not an absolute nullity. 
Gillis vs. Carter, 698. 
Notice of Transfer of Judgment. 
The notice of transfer of a judgment against a deceased person, served 
on the widow, and natural tutrix of the decedent’s children, even be- 
fore she has received her letters of tutorship, is sufficient to perfect 


* the transfer. 
F, Aufenkolk vs. P. Montegut et al., 257. 


What Judgments may and what may not be snared 4 in Vacation, and in 
Chambers. 
A judgment homologating the account of an administrator can only be 




















. JUDGMENT—Continued. 
rendered in term time, and in open court. It can not be rendered by 


the parish judge in vacation, or in chambers. 
Succession of Bougére, 378. 


When Judgments Rendered in the Country Parishes become Executory. 


Judgments of the courts of the country parishes only take effect from 
the last day of the term of court at which they were rendered, no 
matter on what day of the term they were signed. Hence, prescrip 
tion of such judgments only begins to run from the last day of the 
term in which they were rendered. 

Zenon Broussard vs. Aleée Dupré, Administrator, 518. 


Confession of. 


Neither a citation of the defendant, nor a previous judgment of default, 
is necessary to the validity of a judgment based on the confession 
of the defendant. . 

Wm. Marbury, Jr., et al., Testamentary Executors, and Joseph 
P. Crosley vs. James F. Pace, 557. 

The answer filed in a suit by a defendant admitting that he had in his 
hands a specific fund, for distribution among certain creditors; and 
that the plaintiff “ appeared” to be one of those creditors, with the 
first preference claim on said fund; but asking that all of said credi- 
tors be cited as in concurso; and expressly setting up the plea of 
general denial, can not be construed as involving a confession of 
judgment in favor of the plaintiff; although he may have the rank- 
ing lien on the fund in the defendant’s hands. 

Samuel Lawson et al. vs. Zachariah Bruen, 866. 


Acquiescence in Judgments. 

The payment of fieri facias, under the threat of the sheriff to seize and 
sell defendants’ goods, is not of itself conclusive of his acquiescence 
in the execution of judgment against him. 

Johnson vs. Clark & Meader, 762, 

Merely submitting to the execution of a judgment by the sheriff, is not 
such an acquiescence in the judgment as will debar the party cast 


from taking a devolutive appeal. 
State ex rel. Hoey & O’Connor vs. Brown, Administrator, 861. 


JUDICIAL DISTRICTS. . 
The Legislature can not change the judicial districts pending the exist- 
ing terms of office of the district judges. _ 
When a portion of one parish, situated in a certain judicial district, is 
annexed by the Legislature to another parish, situated in a different 
judicial district, it will become a part of the latter judicial district, 
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JUDICIAL DISTRICTS—Continued. 


on the expiration of the existing terms of office of the district 
judges, unless the Legislature shall otherwise provide. 
Lafayette Fire Insurance Company vs. Heike Eiben Remmers, 
419. 

The Legislature may, within constitutional limits, make any changes in 
the boundaries of parishes, and of judicial districts. It may, in 
forming judicial districts, divide the territory of a parish into two, 
or more districts. 

The act of 1876, making the Sixth and Seventh Municipal Districts of 
the parish of Orleans a part of the Second Judicial District, is con- 
stitutional. 

State vs. William Williams, 779. 

JURIES AND JURY COMMISSIONERS. 


In the organization of juries, it is not necessary that the sheriff should 
furnish a list of all persons liable to jury duty, and put them in the 
jury box every December. The box must be exhausted before being 
refilled. 

George L. Gettwerth and Wife vs. Teutonia Insurance Com- 
pany, 30. 

An irregularity in the method of returning a verdict by a jury, which 
does not injure any of the parties, will not vitiate the verdict. 

Mary D. Cooper vs. Cappel, 213. 

Persons on trial for alleged crimes have a right to demand that all of the 
regular venire of jurors present, and not then engaged on other jury 
duty, shall be submitted to their acceptance, or rejection, before 
talesmen are resorted to for the formation of juries. 

The State vs. James Atkinson, 543. 

A mere opinion as to the guilt of the accused, unassociated with any 

bias, or prejudice, does not disqualify a person to serve as juror. 
State vs. Lartigue and Williams, 642. 

In the selection of the persons from whom the regular juries shall be 
drawn for the trial of cases in the Superior Criminal Court for the 
parish of Orleans, the jury commissioners appointed under the law 
to make the selection, can not delegate that duty to any other per- 
son. 

The jury commissioners must themselves make the selection, and must 
make it from all the qualified voters of the parish of Orleans. 

Their mere approval of a selection made by some one else, can impart 
no validity to the selection. 

A jury commissioner who has accepted another office, and qualified in it, 
is thenceforth constitutionally disqualified from serving as a jury 


commissioner. 
State vs. T. J. Newhouse and A. Newhouse, 824. 
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LAWS. 
Constitutionality, and Interpretation of. 


The State tax referred to in the act of 1872, which act forbids the police 
jury of any parish from assessing and collecting any tax exceeding 
the one hundred per centum of said State tax, is merely the tax 
levied by the Legislature to pay the public debt and provide for the 
general expenses of the government. It does not include the levee, 
school, and other taxes levied for special purposes. 

Should the necessities of a parish demand the assessment of any 
larger tax, such tax must first be authorized by a vote of the ma- 
jority of the voters of the parish. 

Charles Lafitte vs. Morgan Morgans, 1. 

The act of the Legislature No. 81 of the year 1872, which abolished the 
free-school fund, and which ordered the bonds composing that fund 
to be sold by the Auditor and Treasurer of the State, is unconstitu- 
tional, and no property in any of those bonds has been acquired 
by any purchaser of the bonds, who may have bought them at a 
sale made under said act No. 81. 

State of Louisiana ex rel. T. J. Durant vs. the Board of Liqui- 
dators, 77. 

The act of 1869 (Revised Statutes, section 3759) which limits the appli- 
cation of article 132 of the constitution, (providing for the subdi- 
vision of land sold at public sales into lots) to sales made after the 
adoption of the constitution of 1868, is constitutional. 

August Bohn, Applying for a Monition: J. Stanford Bossier, 
Opponent, 144. 

The law which directs a change of venue on the naked application of 
the district attorney is constitutional. 

The State vs. John B. McCoy, 592. 

A law which has for its object to change the mode of executing judg- 
ments is merely remedial, and does not impair the obligation of 


contracts. 
John W. Carnes vs. the Parish of Red River, 608. 


An act of the Legislature proposing an amendment to the constitution 
has, before it has been ratified by a vote of the qualified voters of 
the State, no effect whatever. 

No State has the power, either by legislative enactment, or by amend- 
ments of her constitution, to impair the obligation of pre-existing 
valid contracts. 

State ex rel. William Henry vs. the Mayor and Administrators 
of the City of New Orleans, 863. 
SEE Boarp or LiQquipaTors. 


Promulgation of Laws. 
A law is not obligatory until promulgated. Thus a court created by 
58 
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LAWS—Continued. 


statute continues to exist, until the act repealing that statute has 
been promulgated. 

The mere publication of a legislative act in the official journal, is not 
necessarily a promulgation of the act. Promulgation of an act must 
be made by the officers, and in the special mode, prescribed by law. 

State ex rel. Mercier vs. Judge of the Superior District Court, 
223. 
Title of Laws. 


The title of a law, repealing certain sections of the Revised Statutes of 
1870, adequately expresses the object of the law, when it designates 
the numbers of the sections repealed. 

State ex rel. T. P. Farrar vs. Henry A. Garretty, 637. 


Effect of Laws on Contracts Enacted Subsequent to the Formation of 
the Contracts. 


A contract of pledge invalid, as to one of its clauses, at the moment of 
its formation, may be made valid by a subsequent act of the Legis- 
lature, enacted for that purpose; and a renewal of the contract, after 
the passage of such an act, makes it legal. 

John M. Carr vs. Louisiana National Bank, 258. 


/ 


LEGATEES. 


A legatee who has accepted, and entered on the enjoyment of his legacy, 
can not afterward demand that the terms and conditions of the 
legacy shall be changed 

Succession of Hugh McCloskey. Hugh McCloskey vs. J. D. 
Martin and Richard McCloskey, Executors, 406. 


LESSOR AND LESSEE. 


A lessee whose property has been provisionally seized, may release it by 
giving one of three different kinds of bond. 

First—He may give a bond, whose amount is to be fixed, on his appli- 
cation, by the judge, conditioned that he will satisfy whatever judg- 
ment may be rendered against him, or, return the property. 

Second—He may give a forthcoming bond, for the amount of the claim, 
or value of the property, to be ascertained by appraisement. 

Third—He may give an absolute bond to satisfy whatever judgment 
may be rendered against him, embracing no obligation in the alter- 
native. 

‘The release bond given by the lessee, in order to recover possession of 
the property provisionally seized, is the substitute for, and stands 
in the place of the property, and any subsequent lessor, who ac- 
quires a lien on said property, possesses a lien superior to that of 
the lessor whose seizure has been released. 
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LESSOR AND LESSEE—Continued. 


After fifteen days from the removal of the lessee’s property from the 
leased premises, the lien of the lessor is prescribed. 





A lessor who has a lien on goods on his premises seized, and sold 
under a fieri facias, may intervene by rule, and claim to be paid by 
preference out of the proceeds. 

Charles A. Conrad vs. Joseph Patzelt. James Jackson, Inter- 
venor and Third Opponent, 465. 
LIBEL. 


A party can not be held in damages for allegations set up by him in his 
pleadings in a suit, which assail the character of the other party, 
when it appears that the circumstances were such that he might 
reasonably have believed that the allegations were true. 

J. Wallis vs. the New Orleans and Carrollton Railroad Com- 
pany, 66. 

Where “ perjury” has been charged in an alleged libel, it is for the jury 
to determine, by a scrutiny of the whole publication, whether the 
word was used by defendant in a popular sense, or as charging the 
technical crime of perjury. 

Hawkins vs. New Orleans Printing and Publishing Company, 
134. 


MANDAMUS. 


A mandamus will not lie to compel an officer to do a thing, as to the per- 
formance of which he has discretionary power. He can only be com- 
pelled by mandamus to perform a duty, when it is purely ministerial. 
The taxpayers of a parish have a right to appeal from any judgment 
of court, ordering the police jury to levy and collect a tax,and no 
acquiescence in the decree by the latter, can affect the former’s right 
of appeal. 

A police jury can not be compelled bya mandamus to levy a tax for the 
payment of a claim which they deny, and which has not been passed 
on judicially. 

A mandamus will not issue, where an adequate remedy can be obtained 
through the ordinary legal processes. 

State ex rel. N. St. Martin vs. the Police Jury of the Parish of 
St. Charles et al., 146. 

| The Board of Liquidators, under said funding acts of 1874 and 1875, 

| having discretionary powers, can not be compelled by a mandamus, 

to fund any indebtedness of the State. 
State ex rel. Exchange Bank vs. Board of Liquidators, 264. . 


The title to an office can not be put at issue in a mandamus proceeding. 
State ex rel. Jumel vs. Johnson, 399. 





| 
| 
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MANDAMUS—Continued. 


A mandamus will not lie to compel the mayor of a city to perform a duty 
which belongs solely to its common council. 

The service of the writ of mandamus must be on the special officer, 
or Officers of the municipal corporation, who are legally a to 
do the thing demanded. 

State ex rel. H. W. Kneeland vs. the City of Shreveport, 658. 
In a mandamus proceeding to compel a public officer to receive warrants. 
in payment of a debt, the issue of the genuineness of the warrants. 


may be passed on. 
State ex rel. Klein & Co. vs. Pilsbury, 787. 


An application for a mandamus should be made in the name of the State, 
but it is not absolutely necessary to do it, when the petition con- 
tains substantially what the law requires. 

Malain vs. Judge of the Third Judicial District, 793. 

Where a motion in open court for a suspensive appeal has been refused, 
and the mover, pending the term of court at which his motion was 
refused, makes no application to this court for relief, he can not 
obtain a mandamus to compel the successor of the judge who re- 
fused his motion, at a subsequent term of saad court, to grant the 
appeal. 

It is too late to apply to this court for a mandamus to compel an appeal 
to be granted, when the term of this court, at which the appeal was 
asked to be made returnable, has expired, without any effort having 
been made by the applicant to obtain relief from this tribunal. 

State ex rel. Mary E. Brown et al. vs. Parish Judge of Iberville 
Parish, 809. 

A mandamus will not issue, at the instance of a purchaser of real estate 
at a tax sale, to compel a recorder of mortgages to erase the priv- 
ileges and mortgages recorded against the property (when the hold- 
ers of the liens oppose their erasure), until such erasure shall have 
been decreed in a regular suit, conducted eammaatiaed with all the 
parties holding the recorded liens. 

A mandamus can only be appropriately invoked to enforce an ascertained 
right, or compel the performance of a recognized duty, in cases 
where the ordinary legal processes do not afford an adequate 


remedy. 
State ex rel Fix vs. Herron, Recorder of Mortgages, 848. 


SrE Boarp oF LIQUIDATORS. 
MANDATE. 
SEE AGENcy. 
MARRIED WOMEN. 
Where a note is executed by a married woman authorized by her hus- 
band for property bought by her, during marriage, and it is not 
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MARRIED WOMEN—Continued. 


shown that she is separate in property, nor that she administered 
her paraphernal property, nor that she was a public merchant, nor 
that the property inured to her separate benefit, she can not be held 
liable on the note. Such a note is a debt of the community, inas-. 
much as the property, the consideration of the note, belongs to the 
community. For such a debt a wife, such as is sued herein, is in- 
capable of binding herself. The husband alone is liable. 
Mrs. M. W. Graham vs. Mrs. Z. A. Thayer, 75. 

Where a wife is authorized by the judge, under the act of 1855 (R. S. 
sections 2433 and 2434), to mortgage her separate property for a 
certain sum, and for a certain purpose, and she thereupon executes 
the mortgage for a different sum, and for a purpose in addition to 
the one recited in the authorization, whoever endeavors to enforce 
the mortgage must prove aliunde, that the debt secured by the 
mortgage inured to the separate benefit of the wife. 

Mrs. S. A. Conrad and Husband vs. G. LeBlanc, Sheriff, et al., 
123. 

Where a wife, separate in property, seeks to annul her transfer of par- 
aphernal property to her creditors, made according to the forms of 
law, on the ground that the consideration of her transfer was the 
debts of her husband, the burden of proof is on her, to show in the 
most positive manner, the truth of what she alleges. 

Sarah A. Blake vs. 8S. O. & T. A. Nelson et al., 245. 

‘The holder of a mortgage, given by a wife with her husband’s authori- 
ty, on her separate property, without the authorization of the judge 
under the act of 1855, must prove that the debt which the mort- 
gage was given to secure inured to the wife’s separate benefit, before 
he can hold her liable. , 

A wife separated in property is liable for her proportion of the house- 
hold expenses, and for the whole of such expenses, if her husband 


is without means. 
Mrs. Mary L. Hardin vs. Wolf & Cerf, 333. 


The surviving widow, although a former concubine, and only married a 
few days before her husband’s death, is entitled to all the rights 
enjoyed by any other widow, under the homestead law. 

Succession of C. E. Mare, 412. 

A confession of judgment by a married woman, which condemns her to 
pay her husband’s debt, is null and void. 

Edwards vs. Edwards, 597. 

The proceeds of a policy of life assurance taken out by the husband in 
favor of his wife, does not become a part of the community, but 
belongs exclusively to her and her heirs. 

Succession of Bofenschen, 711. 
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MARRIED WOMEN—Continued. 


A debt contracted by the wife, or by her husband with her consent, 
which inures to the benefit of her separate property, is binding on 
her. 

Jordan & Co. vs. Anderson, 749. 


MORTGAGES. 


The failure of a recorder of mortgages to record a deed of sale of prop- 
erty, which deed has been deposited for registry with him by the 
bona fide purchaser of the property, can not in anywise operate to 
the prejudice of the rights of such purchaser, as owner of the prop- 


erty. 
J. U. and H. M. Payne & Co. vs. Octavia Pavey and Hus- 


band, 116. 

Where a party sells one of a series of notes, secured by mortgage on 
certain property, without warranty, and reserving to any holder of 
any other of said notes equal rights, it will not debar him from sub- 
sequently proceeding on another of said notes, and subjecting said 
property to the ratable satisfaction of each of said notes. 

Howard vs. Schmidt, 129. 

A mortgage given to secure a real debt, on which a judgment has been 
given, will be maintained, although it appears that the judgment, 
for want of jurisdiction in the court, is void. 

John Osborn vs. Michael Segras, 291. 

The mortgage and judgment creditors, and the purchaser of the mort- 
gage property at judicial sale of the property, can not, by their 
conventions, perpetuate a judicial mortgage, after the judgment has 
been extinguished on which the mortgage founded. 

A third person can not be affected by any notice of a mortgage, ex- 
cept the notice conveyed to him by the inscription‘of the mortgage. 
All are third persons, except the parties. 

The inscription of a mortgage, after the lapse of ten years from the 
date of inscription, unless reinscribed, is utterly void as to third 
persons, and is no longer any proof of the mortgage, even between 


the parties to it. 
Adams & Co. vs. Daunis, 315. 


All buildings put on mortgaged real estate by the owner, are immovable, 
and become subject to the mortgage on the real estate. 
A mortgage creditor can not be prejudiced by any contract made by his 
debtor, to which he is not a party. 
New Orleans National Bank vs. Raymond, 355. 
The purchaser of property sold at probate sale, which is incumbered by 
a mortgage antedating the title of the deceased owner, is entitled 
to reserve in his possession enough of the purchase price to satisfy 
the mortgage. 
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MORTGAGES—Continued. 

The creditor of an insolvent succession, with a jirst mortgage on a 
piece of its property, who buys in the property, may retain in his 
hands the amount of his mortgage; provided, he gives security to 
refund whatever may be finally shown is not to be applied to his 
mortgage. 

But the creditor with an inferior, or concurrent mortgage, who bids in 
the property, must pay over the amount of his bid. 

Succession of Drauzin Triche, 384. 


The unauthorized cancellation of a mortgage by the recorder of mort- 
gages, can not impair any rights of the owner of the mortgage. 
Mechanics’ Building Association vs. Ferguson, 548. 


If the real owner of property allows it to stand recorded in the name of 
another, by a title translative of property, he puts it in the power of 
that other to create a valid mortgage on it. 

John A. Hunter et al. vs. R. T. Buckner & Brother et al., 604. 


The validity of a mortgage will not be affected by an error in the num- 
ber of the “ range” in which the property covered by the mortgage 
is situated, if the property is otherwise described in the mortgage 
with such certainty as to clearly identify it. 

Betty A. Thornhill et al. vs. Edmund Burthe, 639. 


NEW ORLEANS. 

To enable an Administrator of the city of New Orleans to take a sus- 
pensive appeal from a judgment against him in his official capacity, 
he must give bond and security, as the law directs. Only the city 
itself is dispensed from giving an appeal bond. 

State ex rel. Hoey & O’Connor vs. Administrator of Accounts, 
53. 


NEW TRIAL. 
The bribery of a juror is good ground for granting a new trial, and it 


may be proved like any other fact. 
Hawkins vs. New Orleans Printing and Publishing Co., 134. 


NISI (RULE NISI.) 


SEE INJUNCTION. 


NOTARY. 


The sureties on the official bond of a notary public are liable for any loss 
or damage caused by his affixing his notarial paraph to any mort- 
gage note which he knew to be forged. And any one injured by his 
act, has a right of action on the bond against his sureties. 


Rochereau et al. vs. William McC. Jones, 82. 
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NOVATION. 


Novation is not presumed, but if the surrounding circumstances clearly 
indicate that the intention of the parties was to novate a debt, it will 


be so held. 
Meyer, Weis & Co. vs. William T. Atkins, 586. 


A mere change in the form of a debt does not work a novation. 
Jordan & Co. vs. Anderson, 749. 
The granting of a new lease, after a former lease has expired, will not 
work a novation, when nothing appears in evidence showing that the 
parties intended to novate. 
J. D. Hill & Co. vs. Mrs. Bourcier et al., 841. 
OBLIGATIONS. 
Personal Obligations. 


A liability for damages on account of any malicious wrong is strictly per- 


sonal. 
Jones vs. Succession of Hoss, 564. 


OFFICERS. 


The illegal cancellation of an official bond will not release the sureties 
- on the bond, from their liability for any official delinquency of their 
principal. 
A Rochereau et al. vs. William McC. Jones et al., 82. 
OFFICIAL BONDS. 
SEE OFFICERS. 


OPPOSITIONS. 
SEE PRACTICE. 


OWNERSHIP. 


Whoever acquires the ownership of a lot of ground, whether by pre- 
scription or by any other form of acquisition, thereby acquires the 
right of way, and every other servitude incident to the property. 

Burke vs. Wall et al., 38. 











PARTNERSHIP. 


Paying an employee a certain portion of the profits of a business, in 
compensation of his services, does not make him a partner of the 
employer. 





’ Miller vs. Chandler, 88. 
A judgment against a partnership, which has ceased to exist by the 
death of one of the partners before the date of the judgment, is 
null and void. 
McCloskey, Bigley & Co. vs. Wingfield & Bridges et al., 141. 
Where a party shares in the profits of a partnership, not as a principal, 
but as an agent, or employee, who receives a certain proportion of 
the profits in compensation of his services, he is not a partner. 
Chaffraix & Agar vs. Price, Hine & Tupper, 176. 
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PARTNERSHIP—Continued. 

A contract by which the owners of certain vessels unite in an associa- 
tion to carry passengers and freight for hire, each furnishing a cer- 
tain capital to the association, and each receiving a certain propor- 
tion of the profits, constitutes the owners, as to third persons, com- 
mercial partners, and as such, liable in solido, for the debts of the 
association, no matter what restrictive clauses the contract may 


contain. 
Stoughton Cooley vs. H. H. Broad et al., 345. 


After the dissolution of a commercial partnership, the power of its 
former members to bind each other by note, can only arise by ex- 
press mandate. 

Meyer, Weis & Co. vs. Atkins, 586. 
Partners in Commendam. 

A partner in commendam is entitled to sue for a settlement of the part- 

nership, and ascertain, and demand his share of its assets. 


Latting vs. Fassman, Bryant & Co., 280. 
PATENT RIGHTS. 


When the owner of a patented machine sells to another the exclusive 
right to use, and dispose of the machine within a certain territory, he 
thereby excludes himself, and all others acting under his authority, 
from using or selling, within said territory, any other machine, 
called by a different name, and differing slightly in its construction 
and method of operation, but which is substantially the same ma- 
chine, performing substantially the same kind of work. 


James L. Ferree et al. vs. William P. Smith, 811. 
PAYMENT. 


Any third person, who demands no subrogation, may tender to a credit- 
or, either in his own name, or in that of the debtor, the debt due 
by the latter, in whatever species of property the debt is payable, 
and compel the creditor to accept the payment in that property. 

State ex. rel. John Klien & Co. vs. Ed. Pilsbury, Administrator 
of Finance, etc., 787. 

The money received by a lessor for rent due on account of a new 
lease, will not be imputed to the payment of any balance due by 
the lessee on a former lease, of the same property, unless so stipu- 
lated by the lessee. 


PLEADING. 
SEE PRACTICE. . 
PLEDGE. 
The pledgee of a mortgage note, who violates the contract of pledge by 
pledging the note to a third person, is responsible to the owner of 
the note for the full amount of the note, unless he clearly proves 


that the note was worth less than its face. 
Mrs. M. A. Laloire et al. vs. P. 8S. Wiltz & Co., 329. 


J. D. Hill & Co. vs. Mrs. Bourcier et al., 841. 
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POLICE JURIES. 


The police jury of a parish is liable for any actual damage caused to a 
neighboring inhabitant, by building any work of public convenience 
that obstructs an unnavigable water-course; but the jury will ‘not, 
if the work be of great convenience to the inhabitants of the 
vicinage, be compelled to remove it. 

D. Lalanne vs. F. Savoy, President Police Jury, et al., 516. 


Where an act of the Legislature authorizes a parish to issue its bonds 
for a certain purpose, in such form and denomination as the police 
jury of the parish may prescribe, the police jury must specifically 
authorize the issue of such bonds, and in default of this action of 
the police jury, all bonds issued under color of said legislative act 
are invalid. 

Julius Lisso vs. the Parish of Red River, 590. 

PRACTICE. 


Property which a debtor has conveyed to another by a simulated sale 
may be seized by a creditor, in whatever hands it may be found. In 
such case no preliminary revocatory action is necessary. 

Adolphe Gaidry vs. G. Lyons, Sheriff, et al., 4. 

A litigant is required to give parties in interest no other notice of his 
proceeding, than that prescribed by law. 

Howard vs. Schmidt, 129. 

Where special defenses have been set up in an answer, in conjunction 
with the plea of the general issue, evidence is admissible to estab- 
lish the special defenses. 

In an action for damages for slander, libel, or defamation, the defendant 
may plead the truth of what he has said, or written, and prove it by 
any legal evidence. 

Jacob Hawkins vs. New Orleans Printing and Publishing Com- 
pany, 134. 

Mere inaction on the part of a plaintiff, does not amount to an abandon- 
ment of his suit. 

Turner, Wilson & Co. vs. McMain, 298. 

A mere trespasser can not put at issue the title of the person who is in 
possession, as owner, of the property trespassed on. 

Hebert vs. Lege, 511. 

A mation to strike out the answers of a witness, as irrelevant, or not 
responsive, should be passed on by the court separately, as a pre- 
liminary matter, and not referred to the merits. 

McLear & Kendall vs. Succession of J. L. Hunsicker, 539. 

Article 326 of the Code of Practice which provides that if a defendant 
denies his signature of the instrument he is sued on, he shall not, if 
his signature is proven, be allowed to set up any other defense, only 


a 

















PRACTICE—Continued. 


applies when the instrument sued on purports to be signed by the 
defendant himself. It does not apply when the instrument is signed 
by one assuming to be the agent of the defendant. 

G. M. Bayly & Pond vs. E. A. Givens, Sr., 546. 


Whoever claims the ownership of property which has been sold at 
sheriff's sale, under a judgment not absolutely null, must first pro- 
ceed by a direct action to annul the judgment. Neither such a judg- 
ment, nor the sheriff’s sale made under it can be assailed col- 
laterally. 

Gillis vs. Carter, 698. 

The purchaser of unmortgaged property, sold under the decree of a 
court of competent jurisdiction, rendered in a guit where the proper 
parties were duly represented, can not have his title to the property 
assailed in any collateral manner; or, on the ground of irregularities 
in the legal proceedings which only the defendant in the proceedings 
could plead. 

O’Hara vs. Mrs. Booth et al., 817. 
Third Oppositions and Interventions. 


A third opponent who claims a privilege on property seized under a fieri 
facias, sets forth his demand ina sufficiently specific manner when 
he states its nature, the special transaction in which it founds, its 
exact amount, and the particular property on which he claims a 
privilege. 

F. 8. Goode vs. John Nelson etal. E. J. Gay, Third Opponent, 
143. 

A third opposition is only permitted when the opponent is the owner of, 
or has a privilege on, the thing seized. 

Boubede vs. Aymes, 274. 

Opposition to the aceount of an administrator, and the homologation of 
the account, are parts of one suit, and should be passed on in one 
decree, and not in separate decrees. 

Succession of Carmelite Planchet. Opposition of V. Veazey, 
520. 

An intervenor may make whatever amendments of his pleadings that 
the plaintiff may make, provided the amendments do not retard the 
main suit. , 

M. Gillis vs. B. E. Carter, et al., 698. 
What may, and may not be Tried in Vacation. 


A claim of ownership set up by a third person t» certain property sought 
to be attached in a suit, can not be adjudicated on a rule tried in 
vacation. 


City of New Orleans vs. John A. Morris, 241. 
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PRACTICE—Continued. 
Amendment of Pleadings. 





An amendment in the pleadings, by which the plaintiff, a liquidating 
partner, claims to be sole owner of the debt, individually, is admis- 


sible. 
J. U. Payne vs. John Furlow, 160. 


In Whose Name Actions Should be Brought. 


The husband may and should sue in his own name to enforce any right 
of his wife, except when the wife exclusively administers her own 
property, or when the ownership of some dotal or paraphernal effect, 
or real right of hers is involved. A joinder of the wife will be treated 
as mere surplusage. 

Mary D. Cooper vs. Cappel, 213. 

No association of persons can appear in court as a corporation, unless 
organized as such, in strict accordance with law. Unless so organ- 
ized it can only sue in the individual names of its members. 

Workingmen’s Accommodation Bank vs. Converse, 369. 


Rules. 


No petitory action, or action to annul, can be instituted by rule. 
Any party in interest may proceed by rule to remove any thing which 
illegally clouds a title. 
New Orleans National Bank vs. Raymond, 355. 


Citation. 









Service of a rule to dissolve an injunction, at the office of plaintiff, on 
some other occupant of the office, is not a legal service. 
The appearance of a party merely to take an appeal, does not cure any 
defect in the service of citation on him. 
Charles Marin vs. Widow J. Thierry, 362. 


When an owner of property within this State, who is absent from the 
State, is sued, in a court, within whose jurisdiction the property is 
situated, he may be brought into court and have a judgment in rem 
rendered against him, either by attaching the property, or by having 
a curator ad hoc appointed to represent him. Service of citation on 
such curator is sufficient. 

James J. O’Hara vs. Mrs. E. Booth and Nicholas Connell, 817. 


Continuance. 












The absence of a witness is no ground for a continuance, unless the 
party asking the continuance shall make affidavit that he expects to 
procure the absent witness, and that the facts to be proved by such 
witness, can not be proved by any other one, known to affiant. 

State vs. Mollie Robinson, 364. 
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PRACTICE—Continued. 
Exceptions. 

When the exception filed by a defendant, is in substance an answer, and 
is referred by the court to the merits, the case is fairly at issue, and 
may be tried and adjudicated, without any further answer. 

Frank Mayeur vs. B. Bloomfield & Co., 398. 

The verbal reservation of a right to file exceptions, made by an attor- 
ney, in a case before a district court, is of no effect. 

State vs. McCoy, 593. 

An exception to the jurisdiction of a court should not be referred to the 
merits, but passed on at once. 

Flournoy vs. Flournoy, 732. 
Who are Necessary Parties to a Suit. 

In an action to annul a sale of property made by an administrator, he 
must be made a party. 

Herrmann & Vignes vs. L. Fontelieu, Administrator, et al., 502. 
Cumulation of Demands. 


Two or more demands, not exclusive of each other, may be properly 
cumulated in one suit. 
Tertrou vs. Durand, 506. 


PRESCRIPTION. 


The action to annul a judgment is prescribed in one year from the date 
of the judgment. 
Stevenson vs. Weber, 105. 
A confession of judgment, although made in a court without jurisdic- 
tion of the case, has the force and effect of an account stated and 
acknowledged, and is only prescribed in ten years. 
Payne vs. Furlow, 160. 


The action to annul a contract on account of lesion, is prescribed in four 
years. 
Mrs. Sarah A. Blake vs. S. O. & T. A. Nelson, 245. 


The action to annul a mortgage given by a debtor in favor of one of his 
creditors, on the ground of simulation and fraud, is prescribed by 
one year from the date of the mortgage. 

Renshaw, Cammack & Co. vs. Edwin C. Herbert et al., 285. 


Actions to set aside public sales on account of any informalities con- 
nected with them, are prescribed, as to all persons, in five years. 
Mrs. Nancy M. Fraser vs. Zylicz, 534. 
The liability of the widow for her share of community debts is prescribed 
in ten years from her acceptance of the community. 
Ludeling vs. Felton et al., 719. 
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PRESCRIPTION—Continued. 
Prescription in Criminal Matters. 


The recovery of a fine for the violation of a criminal statute is prescribed 
in six months from the time the fine is incurred. 
The State vs. E. R. King, 704. 


Interruption and Suspension of Prescription. 


Legal citation upon one of several solidary debtors interrupts prescrip- 
tion as to all. 

The interruption of prescription by a suit, works a suspension of pre- 
scription, as to every one affected by the interruption, during the 
pendency of the suit. 

Turner, Wilson & Co. vs. W. W. McMain et al., 298. 
Prescription will not be suspended on account of the absence of the 
creditor from the domicile of the debtor, when it appears that it was 
in the power of the creditor to reach the domicile, and there bring 
suit in time to avoid the prescription of his debt. 


Duncan vs. Duncan, 829. 
PRESUMPTIONS. 


Legal. 

In the absence of proof to the contrary, it will be presumed that notaries 
of other States have no greater powers than are possessed by those 
of this State. 

McLear & Kendall vs. Succession of Hunsicker, 539. 

PRINCIPAL AND AGENT. 

SEE AGENCY. 


PRIVILEGE. 


If the proceeds of the movables and unmortgaged property of a suc- 
cession do not suffice to pay off its privileged debts, those debts 
must be first referred for payment to the proceeds of its property 
incumbered by the youngest mortgage. 

The vendor’s privilege is only operative as to third persons, from the 
moment of its registry. 

The vendor’s privilege will not take rank over a mortgage recorded 
before its own registry, unless its own registry was made on the 


day of the sale. 
Succession of Mare, 412. 


To maintain his privilege on property sold by him, as to third persons, 


the vendor must record the sale. 
Succession of Bofenschen, 711. 


Seizure of property under the execution of a valid judgment, gives a 
lien on the property, superior to any privilege recorded against it 
subsequent to the seizure. 

O’Hara vs. Mrs. E. Booth and Connell, 817, 
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PRIVILEGE—Continued. 


Where a judgment creditor is clothed by law with a certain privilege, or 
pledge, the mere absence of any express recognition of the privilege, 
or pledge, in the judgment of the court, does not impair the lien. 

J. D. Hill & Co. vs. Mrs. Bourcier et al., 841. 


PROHIBITION, WRIT OF. 


The writ of prohibition will not issue to restrain an inferior judge from 
doing any act, when he has, prima facie, jurisdiction. 
State ex rel. Comminge vs. Judge Superior District Court, 360. 
This court will not issue a writ of prohibition to a lower court forbid- 
ding it to proceed in a case before it, of which it has not jurisdic- 
tion, until a plea to its jurisdiction has been filed in the lower court, 
and overruled by it. 
State ex rel. J. Larieux et al. vs. Judge Fifth District Court, 806. 


PROHIBITORY LAWS. 
SEE Pustic Pot.icy. 


PUBLIC POLICY. 


No act-reprobated by law, can be made valid by anybody’s ratification. 
Anderson vs. Pike, 120. 
RECUSATION. 
SEE JUDGES. 


RELEASE BONDS. 
SEE EXECUTIONS. 


REMOVAL OF CASES FROM STATE TO FEDERAL COURTS. 


The order of a State court transferring a case before it to the circuit 
court of the United States may be appealed from. 

Under the judiciary act of 1789 a suit is removable from a State to the 
Federal court, when the Federal court has jurisdiction of it, only on 
the application of the defendant, who is a citizen of another State, 
or is an alien, made at the time he files an appearance, and when the 
plaintiff in the suit is a citizen of the State wherein the suit is 
brought. 

Under the said act of 1789 only an original suit, pending in a State 
court, is removable to the Federal court. Hence a suit brought in a 
State court to annul a judgment of that court, or to restrain its ex- 
ecution, being only an auxiliary suit, is not removable. 

A Federal court is without jurisdiction to enjoin proceedings in a State 
court, and therefore, no suit pending in a State court, whose object 
is to enjoin the execution of a judgment of that court, is removable 
to the Federal court. 

Ferdinand M. Goodrich vs. Logan Hunton, 372. 
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REMOVAL OF CASES FROM STATE TO FEDERAL COURTS. 


The judge of a State court has jurisdiction to determine whether the 
party applying to remove a suit pending before him, to a circuit 
court of the United States, is one who is, under the act of Congress, 
entitled to remove the suit. 


A mandamus suit in a State court is not removable to a Federal court 
on a plea, or allegation, which raises the issue of title to an office. 
State ex rel. Allen Jumel, Auditor, etc., vs. George B. John- 
son, 399. 


RES ADJUDICATA. 


In a suit to annul a judgment, brought within a year from the date of 
the judgment, the judgment can not be pleaded as res adjudicata. 
Elizabeth Edwards and Husband vs. Edwards, 597. 


When the principal parties, and the thing demanded, in two suits, are 
different, the judgment in one can not be pleaded as res adjudicata 
in the other suit. ; 

Rhoda E. White vs. Myra Clark Gaines. On Rule to Traverse 
Answers of Garnishees, 769. 


The plea of res adjudicata will not be considered, on a motion to dis- 
miss. It must be referred to the merits. 
Beebe vs. Guinault, 795. 


REVENUE LAWS. 


If an importer of foreign goods has so gravely violated the revenue laws 
of the United States as to render the goods liable to confiscation, 
and himself obnoxious to the penalties of his act, prescribed by 
said laws, he will become liable to any innocent purchaser of those 
goods, for whatever sums the purchaser may have to pay the gov- 
ernment, in order to compromise the suit to confiscate the goods; 
and for all necessary expenses incurred by such purchaser, in effect 
ing the compromise. Such a compromise inures to the direct relief 
of the importer, which makes the latter liable for whatever the com- 
promise has cost the former. 

Where, by the terms of the United States revenue law, the penalty of 
its violation is the forfeiture of the goods without alternative, then 
the property in said goods vests at once in the government, and no 
purchaser of said goods, however innocent, can acquire any title to 
them. They remain liable to seizure and confiscation, wherever 
found. 

Summers & Brannins vs. J. S. Clark, 93. 


REVIVAL OF JUDGMENT. : 
SEE JUDGMENT. 
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SALE. 

Sales of Movables. 

Where a creditor, who has bought certain movables from his debtor, by 
crediting the latter on his account with the price of the movables, 
instantly resells the property to the debtor, the sale will be valid, as 
between them, whether any delivery was made to the creditor, or not. 

Edward J. Gay & Co. vs Crichlow & Donelson et al., 122. 


What the Vendor must Do, before He can Exact the Price. 


A vendor who has guaranteed a good title to the property he has sold, 
can not collect the price of the sale from the vendee until he has 
made the title good. 

Wamsley vs. Hunter, 628, 
Nullity of Sales. 

A creditor can not annul a judicial sale of his debtor’s property, (made 
at the instance of another creditor) on account of any informality 
in the proceedings affecting the sale, unless he proves that such in- 
formality has caused him an injury. 

Charles T. Howard vs. William B. Schmidt, 129, 

The sale of the property of an absentee, who owes no debts, and is liv- 
ing at the time, made by one who has obtained its administration, 
under an order of court, without any proof having been made that 
the absentee was dead, or had been absent for ten years and not 
heard from, is null ard void. 

A sale made by an order of court without authority to give the order, 
is utterly void and prescription will not run in its favor. 
R. B. Burns vs. A. H. Van Loan etal.; and J. L. Hargrove vs. 
Rufus Stanley et.al. Consolidated, 560. 

A simulated transfer of property will not protect it from the pursuit of 
the real owner’s creditors. 

White vs. Gaines, 769, 
Judicial Sales. 


Ry appointing an appraiser, the debtor cures any defect in the adver- 
tisement of a judicial sale. 
Howard vs. Schmidt, 129. 
The adjudication of property sold under execution, at the suit of a 
privilege creditor, for a price less than the amount of a prior priv- 
ilege is utterly void. 
O’Hara vs. Mrs. Booth et al., 817. 
Succession Sales. 


In sales of succession property, even to pay debts, the property must 
bring the full amount of its appraisement, or be subsequently sold 
on credit. But such sales, even when the property is sold below its 
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SALE—Continued. 


appraisement, will not be disturbed if it be shown that the property 
brought its actual value. 
Herrmann & Vignes vs. Fontelieu, 502. 


Property of minors, wnless sold to pay the debts of the succession, must 
bring the full amount of its appraisement. Otherwise, its sale will 
be annulled. 

; Mrs. Nancy M. Fraser vs. Zylicz, 534. 

SEIZURE AND SALE. 


See Executory PRocEEDINGS. 


SERVITUDE. 


Where a lot in a cemetery is sold, with reference to a certain plan, on 
which plan appears a certain avenue, leading up to, or close beside 
the lot, affording a convenient highway to and from it, that avenue 
becomes a servitude in favor of the lot, and can not be legally ob- 
structed. 


A servitude may be shown by parol evidence. 
Burke vs. Wall, 38. 


SHERIFF. 


The sheriff is presumed, as to any official act, to have done his duty, and 
who alleges that he has made an excessive levy must prove it. 
Hefner vs. Hesse & Vergez, 149. 


Sheriff’s Deed. 


The proces verbal of a sheriff, containing all necessary recitals, signed by 
the sheriff, and the purchaser of the property sold at public sale by 
the sheriff, and attested by two witnesses, has the legal value of a 


formal sheriff’s deed. ~ 
Jacob Strauss vs. M. Soye et al., 270. 


STAMPS. 


When the mortgage act has the necessary revenue stamps, the notes 
identified with the act need not be stamped. 
J. W. Garrish vs. W. B. Hyman, 28. 


SUCCESSION. 


Creditors of a succession who permit the heirs to take possession of its 
property without having resorted to the action for a separation of 
patrimony, become mere ordinary creditors of the heirs. 

One who buys the interest of an heir in a succession, the administra- 
tion of which has closed, and the property of which is in the pos- 
session of the heirs, does not become liable for that heir’s share of 
the debts of the succession. 


Sevier vs. Inez R. Gordon, 440, 
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SUCCESSION—Continued. 


If the surviving husband did not open his wife’s succession, of which he 
enjoyed the usufruct, the assets of her succession may be distributed 
by the probate court, in the administration of the husband's succes- 
sion, when his heirs are her heirs, and the heirs of the one, set up 
no demand against the heirs of the other succession, involving more 


than five hundred dollars. 
Flournoy vs. Flournoy, 737. 


What are Legal, and What Illegal Expenses, in Administering Successions. 


In a small succession, five per cent on the amount of the inventory is a 
reasonable allowance for attorney’s fees. 

Until it be shown that there are absent heirs, not represented, no at- 
torney should be appointed to represent them. 

The fees of attorneys for absent heirs, unless their services are proved 
to have been valuable to the succession, must be paid out of the 
shares of the heirs they represent. 

The charges of notaries, and other officials, in succession matters, are 
fixed by law, and must be rigidly adhered to. 

Succession of Harris, 743. 


Acceptance of by Heirs. 


The institution of a suit in the capacity of heir of a decedent, or the sale 
by an heir of his interest as heir in a succession, amounts to the ac- 
ceptance of the succession, pure and simple. 

In the Matter of Mrs. A. L. Brashear and Her Husband vs. Mrs. 
Charlotte M. Conner, 347. 


Liability of Heirs Who Accept Purely and Simply. 


Heirs who, when they attain majority, sue for a partition of the prop- 
erty of the succession, and enter into its possession, thereby accept 
the succession purely and simply. They cease to be beneficiary 
heirs, and become personally bound for the debts of the succession. 

John V. Sevier vs. Inez R. Gordon, Wife, etc., 440. 

SURETY. 


A surety can not be held under a judgment void as to his principal. 
McCloskey, Bigley & Co. vs. Wingfield & Bridges, 141. 


The surety on a bond, by virtue of which a sheriff releases money, or 
other property, under attachment in his hands, is liable on the 
bond. 

A. L. Slawson vs. Robert J. Ker, 295. 

The surety of an administratrix who fails to perform her duties as pre- 
scribed by law, has a right to be released from his bond. 

Sanders vs, Adeline Edwards, 696, 
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SURETY—Continued. 


A confession of judgment by a principal, has on the surety, only the 
force of a private agreement between the principal and his creditor. 
Even after a judgment against the principal, any agreement made with 
him by the creditor, without the assent of the surety, which defers . 
payment, or in any wise impairs the recourse of the surety against 
the principal, will discharge the surety. 
Allison vs. Thomas & Rosenfeld, 732. 
A surety can not benefit by an exception personal to the principal. 
Jordan & Co. vs. Anderson, 749. 
Pending a suit against a principal, and his surety, the surety can not ask 
that proceedings against him shall be arrested until the property of 
the principal has been discussed. In such case he can only ask, 
after having complied with certain requirements exacted by law, 
that the property of the principal shall be discussed under execu- 
tion, before recourse on his property is had. 

The mere neglect of a privilege creditor to sue will not release the 
surety of the debtor, even to the extent of the value of the privi- 
lege held by the creditor, unless it be proved that in consequence of 
such neglect, the privilege was lost. 


J. D. Hill & Co. vs. Mrs. Bourcier et al., 841. 
TAXES. 
Unpaid Taxes, as Affecting Sheriff’s Deeds. 


The validity of a sheriff’s deed is not affected by the fact that the ac- 
crued taxes on the property conveyed by the deed, had not been 


paid. 
‘Jouet vs. Mrs. Mortimer, 206. 


Constitutionality of Taxes. 

The constitutional provision that taxes shall be equal, and uniform, does 
not prevent the Legislature, or any municipal corporation author- 
ized thereto by the Legislature, from dividing the objects of taxa- 
tion into different classes, and imposing different taxes on each class. 
It merely requires that the tax on each member of the same class 
shall be the same. 

City of New Orleans vs. Julius Kaufman et al., 283. 
Liens and Personal Obligations Flowing from Taxes. 

The assessment of a tax against an individual, creates, not merely a lien 

on his property, but also a personal obligation to the full amount of 


the tax. 
City of New Orleans vs. Day, 416. 


Tax Laws. 

Former statutes, providing for the collection of “back taxes,” not being 
in conflict with act No. 96 of the extra session of 1877, which only 
refers to future taxes, are not repealed by it. 

City of New Orleans vs, L, Madison Day, 416. 
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TAX-TITLES. 


The purchaser of property, sold for taxes in accordance with the pro- 
visions of law, holds, prima facie, after the delay for redeeming has 
expired, a valid title; and such title can not be disregarded, or as- 
sailed collaterally, like a simulated title, but must be attacked in a 
direct action to annul. 

Pierre Lannes vs. Workingmen’s Bank et al., 112. 


The tax-sale of property which has been assessed, and sold as the prop- 
erty of one who is not the owner, conveys no title to the purchaser. 
The tax-sale of property is fatally defective, if the assessment or the 
advertisement under which the sale is made contains no description 
of the property sufficiently specific to clearly identify it. 
The assessment stands in lieu of a judgment. It is the foundation of 
all which follows, and must contain an accurate and sufficient de- 
scription of the property, as required by the statute. 


The want of such description in either the assessment, the advertise- 
ment for sale, or in the tax-title is fatal to such title. 
Valery Thibodaux vs. J. N. Keller, and Howell & Keller vs. Val- 
ery Thibodaux. Consolidated, 508. 


The deed of a State tax collector is not conclusive of the legality of the 
title conveyed by it. If such a title is properly put at issue, its 
validity must be proved by the party claiming under it. 

State ex rel. Louis Fix vs. F. J. Herron, Recorder of Mortgages. 
et al., 848, 


What Property is, and What is not Exempt from Taxation. 


The return of the city tax assessor, setting forth the amount of the 
taxable capital of a banking corporation, will be held as true, until 
the contrary has been shown by the bank. 

When a bank claims that a portion of its capital is invested in United 
States bonds, stocks, or currency, it must show affirmatively, the 
exact amount of its capital so invested. Otherwise, its capital thus 
invested will not be exempt from taxation. 

The mere fact that at various periods during the year the tax is as- 
sessed, the bank “held” large amounts in United States currency, 
will not exempt its capital from taxation to the extent of those 
amounts, unless the bank proves that the currency so “ held” was a 
part of its capital. 

While the ordinary deposits of United States currency (or national 
bank notes), in a bank by its customers enter into, and form a part 
of its assets, they at the same time create liabilities of the bank, and 
thus offset themselves as assets. Such deposits therefore do not 
constitute a portion of the capital of a bank, and hence the bank 
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TAX-TITLES—Continued. 


can not claim that its capital shall be exempt from taxation to the 
amount of such deposits. 

The capital of a bank which is subject to taxation, as capital, is made 
up of the balance of its assets remaining after deducting the debts, 
that portion of its assets exempt from taxation, and that portion 
which is taxed under another name than capital. 

United States currency, and national bank notes belonging to a bank, 
although non-taxable, are a part of its assets, and in ascertaining 
the real amount of its taxable capital, such currency, and notes, 
must be held as compensating the debt due depositors, and thus, 
pro tanto, extinguishing the liability of the bank. 

City of New Orleans vs. New Orleans Canal and Banking Com- 
pany, 851. 
THIRD OPPOSITION. 
SEE PRACTICE. 


' TRESPASS. 


Co-trespassers are liable in solido. 

The attempt of a lessee, or his vendee, to forcibly remove from the 
leased premises, property subject to the lessor’s privilege, is a tres- 
pass, sounding in damages. 

Mary D. Cooper et al. vs. Samuel C. Cappel et al., 213. 





Damages tn Trespasses. 
SEE DaMAGEs. 


TUTORS AND UNDER-TUTORS. 


A minor can not sue his tutor for what may be due him by the latter, nor 
sue to subject to his claims his tutor’s property, during the exist- 
ence of the tutorship. ; ’ 

An heir who has attained majority can not subject any part of his 
tutor’s property to the legal mortgage he may have on it, until he 
has first obtained a judgment of liquidation and settlement of his 
claims against the tutor. 

Elizabeth Gibbs et al. vs. Joseph A. Lum & Co., 526. 


The tutor of minors is a proper party to sue for the removal of an un- 
der-tutor. , 
Mrs. Nancy M. Fraser, Wife, etc., vs. Paul Zylicz, 534. 
The homologation of a tutor’s accounts, even when had contradictorily 
with the under-tutor, is not conclusive on minors, who may, after 
majority, contest the accounts. 
The citation of an heir, by the tutor, to.oppose an account rendered by 
the tutor after the heir is of age, puts at issue all of the accounts 
rendered by the tutor while the heir was a minor, and the latter must 
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TUTORS AND UNDER-TUTORS—Continued. 
then and there oppose all of those previous accounts, or be con- 
cluded by them. 

A tutor who has done all, in the management of a minor’s property, 
that a prudent administrator could do, can not be held for more than 
the revenues actually yielded by the property, and the actual pro- 
ceeds of its sale. 

Sarah L. Lay et al. vs. Succession of Elias O’Neil, 722. 
Going into the Confederate lines, and remaining there during the late 
war, by the tutor of a minor, did not forfeit his tutorship. 

The tutor can not revive a debt against a minor which is prescribed. 

Clement & Tremoulet vs. Achille Sigur and Mrs, L. J. Sigur, 
798. 
VACATION. 
SEE PRAcTICcE, AND CouRTs. 


VERDICTS. 
SEE JURIES. 


WARRANTS. 


Warrants issued by a police board, which are not in the form required 
by law, in order to be received for taxes, will be rejected. 

State ex rel. Klein & Co. vs. Pilsbury, 787. 

WIDOWS. 

In no case can a widow, or the estate of a wife. be held for more than 
one-half of a community debt, and not even for that much unless 
the widow or her heirs have accepted the community. 

J. B. Reihl vs. L. L. Martin, Administrator, 15. 

It is the financial condition of the widow at the moment of her hus- 
band’s death, and not her condition at the time she applies for the 
widow’s portion of one thousand dollars, which determines whether 
she is entitled to that portion. 

The removal of the widow from this to another State, will not impair 
her right to the widow’s portion. 

The creditors of a succession can not demand that the widow shall 
give security for the safe return of the widow’s portion to the 
heirs. 

Succession of J. G. White, 702. 


Neither a decree of separation of property, nor her husband’s discharge 
in bankruptcy, will relieve the widow from liability for one half the 
community debts, should she accept the community. 

The widow who sells a part of the community property for her own 
benefit, thereby accepts the community. 
Ludeling vs. Felton et al., 719, 








WILLS. 

A transposition of the words of a will in order to make the devise ton- 
form to some supposed intent of the testator will not be allowed 
when the words, just as they stand, have a manifest meaning and 
express a clear and intelligible idea. Such transposition is only 
permissible when the language of a will is senseless or contradic- 


tory. 
Succession of Margaret McAuley, Wife of John A. O’Brien, 33. 


Substitutions, and Fidei Commissa. 


A will by which property is devised to A, and at his death to B, involves 
a substitution, which avoids the devise in favor of B. 
Alexander Anderson vs. Mary A. Pike, Tutrix, 120. 


The clause of a will by which the testator gives a sum of money to a 
minor, and directs that the sum shall be invested so as to yield a 
revenue until the legatee’s majority, does not involve a substitution. 

The devise of a certain sum to a minor, and “in the event of her 
death,” to another, is a valid disposition, and not a prohibited sub- 
stitution. , 

Where the clause of a will is susceptible of two constructions that one 
will be adopted which gives effect to, rather than that which avoids 


the clause. 


A naked trust, to be executed immediately, as where furniture is de- 
vised to a mother, for the benefit of her minor child, is not a fidei 
commissum. 


Succession of H. D. Cochrane, 232. 





